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Executive summary

HREDD laws — i.e. laws that require companies to carry out a HREDD process - are already in place or
in development across a growing number of countries, particularly in Europe. Alongside CSOs,
increasingly, businesses are calling for ‘effective’ HREDD legislation. In 2017, France adopted the duty
of vigilance law (DVL), the first HREDD law, and in 2023 the German Supply Chain Due Diligence Act
(LkSG) came into force. During the research for this project, in June 2024, after more than two years of
legislative journey, the EU adopted the Corporate Sustainability Due Diligence Directive (CSDDD),
which will intfroduce HREDD requirements for large companies operating in the EU. Hundreds of
businesses have supported the adoption of the CSDDD. As HREDD is moving from voluntary
expectation of business responsibility to mandatory requirement, businesses have continued advancing
their HREDD process and related corporate practice. Companies and their legal advisers are already
taking steps towards implementation of upcoming requirements under the CSDDD. This report provides
reflections on changes in corporate practice resulting from the implementation of HREDD laws, namely
the French DVL and German LkSG, and a comparative analysis of these legal models. It provides
recommendations for policy makers for the design of upcoming legislation, or amendment of existing
ones, resulting from the CSDDD transposition.

Harmonisation of regulation and alignment with the UNGPs

While the French and German HREDD laws mandate processes that are based on international
standards they are not fully aligned with the UN Guiding Principles on Business and Human Rights
(UNGPs), they use different legal models and impose different requirements. For example, the LkSG
focuses on the entferprise’s own area of business and direct suppliers (unless there is ‘substantiated
knowledge’ of a risk), whereas the UNGPs includes the entire value chain. The adoption of the CSDDD
is an important step forward in developing harmonised HREDD requirements in line with the UNGPs —
although the CSDDD has some shortcomings in relation to the limited personal and material scope, the
value chain not including all downstream activities, and some loopholes in stakeholder engagement
provision. We find that companies with more mature programmes use international standards — the
UNGPs and the OECD Guidelines - to develop their HREDD. For example, even if HREDD regulations
are not explicitly requiring the inclusion of downstream aspects, some companies are already acting on
these risks.

Policy makers should see the UNGPs as the standard reference to follow to ensure policy coherence,
avoid fragmentation and design an effective ‘smart mix’ of policy and regulation. Alignment with the
UNGPs should be at the heart of HERDD regulation. Policy maker should consider broadening the
personal — by lowering the thresholds and including all corporate forms - and material scope of
HREDD laws - by including all human and environmental rights - and include downstream value chain
in the definition of ‘chain of activities’.

More mature risk-based HREDD process over time

The adoption of HREDD laws has accelerate the implementation of risk-based HREDD processes, which
many large companies were already implementing based on UNGPs expectations. We find positive
changes at the level of policy, integration and management. This is evident especially when changes
are assessed over time, for example comparing company processes the first year the French DVL was in
place with current practice. Legislation is also having a positive impact on companies that are not
directly covered by the French and German laws. Many are already anticipating CSDDD requirements.
And in general, we find that large multinational companies are not able to ignore the stream of various
HREDD legal requirements in Europe, even if technically they are not in-scope. As more competitor
companies become in-scope and more countries adopt HREDD laws, some companies are trying to
foresee future HREDD developments and take a highest standards approach when developing internal
compliance frameworks.
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Gaps still existing, however, especially in relation to measures for the identification, assessment and
prioritisation of risks, tracking performance and measuring effectiveness, as well as in relation to
meaningful stakeholder engagement and grievance mechanisms. Some companies still approach
HREDD as another risk management process. As the CSDDD embraces a risk-based approach it is
anticipated that the Directive will push for a more integrated approach to human rights and the
environment and more holistic HREDD process.

Policy makers should clarify the definition of ‘appropriate measures’ and the concept of ‘effectiveness’,
which should be always part of business measures to address actual and potential impacts, and require
an expansive holistic, risk-based approach to HREDD in line with the expectations of the UNGPs.

Balance between flexibility in the implementation of HREDD processes and legal specificity

There is a tension between an open flexible approach to HREDD - i.e. UNGPs and OECD Guidelines
‘soft law’ standards - and the prescriptive approach in hard laws. A flexible risk-based approach can
be more adaptable and commensurate but may give too much discretion to companies and do not
provide enough legal certainty. Yet HREDD obligations mandated in hard laws risk a ‘tick-box
compliance’ approach replacing more innovative processes. There is a balance to be struck between
the prescriptive elements of HREDD laws and their flexibility to allow companies to approach HREDD in
a way that is reflective of their own risk areas and processes. Hard laws, enforced by national
authorities (as opposed to ‘voluntary’ international standards) are needed but not too overly
prescriptive closed list of actions allow companies to still be flexible as to how implement HREDD and
adapt it to their own businesses.

The CSDDD made the right level of compromise by listing mandatory ‘appropriate measures’
companies ‘shall’ take, supplemented by additional measures they ‘may’ take. With proper guidance
this should provide a balance between legal clarity and certainty about corporate obligations with the
possibility of a flexible risk-based approach based on appropriate measures, which include
transformative business strategies and purchasing practice changes. As such, there is the recognition
that companies have agency in the implementation of HREDD requirements. The guidance to be
developed by the European Commission, as well as the accompanying measures by Member States,
are going to be crucial especially as company measures are relevant not only for companies in scope
but also for suppliers and SMEs affected as a part of the value chain.

The German LkSG was complemented by substantive guidance provided by the BAFA, which clarified
new terminology, like ‘substantiated knowledge’. While there are some mixed views on the BAFA
guidance, including the critique of deviation from the UNGPs, overall companies find it helpful to guide
compliance. In relation to the French DVL, a certain amount of clarification is still called for given that
case law is still in its infancy, but increasingly judicial interpretation is clarifying details of the required
vigilance plans - which did not have sufficient level of precision in the law. For example, the DVL had
left some confusion about the level of involvement needed to trigger civil liability. The CSDDD has
adapted the level of involvement framework - still based on UNGPs but adapted to provide additional
clarity. The CSDDD concepts of cause’, ‘jointly cause’ and ‘caused only by a business partner’ are
based on the UNGPs approach to involvement — i.e. involvement as a spectrum rather than set
categories. The language of involvement was reframed to separate categories of causation to better
clarify the link with the civil liability regime.

Policy makers should clarify that minimum ‘tick-box’ compliance is not embedded in HREDD laws —
while companies are required to comply with appropriate measures, they should be encouraged to
develop transformative internal and commercial business strategies following a risk-based and shared
responsibility approach. National accompanying measures and other guidance should be developed in
consultation with CSOs, trade unions and national human rights institutions.



Engagement with suppliers and shared responsibility

Visibility of the full value chain and gathering supplier data remains one of the more difficult and
resource intensive exercises for companies, especially from low tiers and in sectors characterised by
long and complex supply chain. We find that despite difficulties in obtaining full and continually
updated visibility into their entire supply chain, stringent regulatory obligations for HREDD risk
assessment — and the risk of liability - are forcing companies to find innovative ways to overcome these
challenges. We find that while still not a common practice, some large companies are improving their
engagement with suppliers and SMEs.

We find, however, notable gaps. In general, companies in Europe continue to rely on social audits,
third party certifications and contractual clauses, not yet implementing a shared responsibility
approach. Audits and certifications have already shown to not be effective in identifying and assessing
adverse impacts in value chains and to be inconsistent with the UNGPs. Buyer’s requests for
information do not often further a real dialogue between the supplier and the buyer in relation to what
the actual risks are. Suppliers spend considerable resources to comply with requests, with little support,
and have yet to see the connection between these activities and addressing relevant human rights
impacts. Buyer companies in turn gain little insight into key issues. Several companies are strengthening
their contractual obligations to suppliers — the CSDDD will require companies to seek contractual
assurances from a direct business partner; the German LkSG already requires contractual assurances
from a direct supplier. Contracts are useful to make HREDD standards enforceable, but they often lack
effectiveness if only suppliers are obliged, and the buyer’s s role is ignored. In addition, EU companies
often do not reflect on the ways that their purchasing practices can impact suppliers and SMEs.

The CSDDD embraces a shared responsibility approach by requiring large companies to enter into
‘fair, reasonable and non-discriminatory’ contracts with their business partners, and provide ‘targeted
and proportionate support’, and bear the cost of independent third-party verifications, and it clarifies
the importance of addressing the impact of the company’s purchasing practices It also states that the
use of contractual assurance and third- party verification does not equate to the fulfilment of due
diligence obligations, nor preclude liability.

Policy makers should require companies to approach the use of contractual leverage as a shared
responsibility practice providing support and capacity-building measures to suppliers, and to conduct
thorough analyses of their purchasing practices, to identify areas for improvement and gather feedback
from suppliers.

Responsible disengagement

Both the UNGPs and the OECD Guidelines outline the decision- making process for business
disengagement, based the concept of leverage. When considering ending the relationship, the UNGPs
elaborate on the business responsibility to engage with a business partner and use its leverage to
address adverse impact; the OECD Guidelines refer to disengagement as a measure of ‘last resort’.
The UNGPs recognise situations where termination is appropriate, due to severity of the abuse and the
inability to exert leverage to change the situation. The CSDDD also clarify that disengagement from
suppliers should only happen in a responsible manner when there is no reasonable expectation that
leverage efforts would succeed. It recognises the need for immediate disengagement in cases of state-

imposed forced labour.

Despite fears of HREDD laws’ ‘unintended consequences’ such as promoting business termination
(without responsible engagement) or even complete divestment from certain countries, we did not find
evidence of such practice. Withdrawal from specific countries or regions cannot be directly linked with
the implementation of the French or German laws. Evidence related to companies divesting from high-
risk countries, and conflict-affected areas show that reasons like legal and reputational risks and
operational issues play the most significant role.



Policy makers should reflect the responsible disengagement requirements of the CSDDD and the

expectations of the UNGPs by ensuring that disengaging is an option of last resort. They should require
companies to consult with stakeholders, invest in time-bound responsible exit strategy, consider in their
assessment that disengagement can lead to a worse situation for rightsholders and the environment,
while also recognizing when there are no reasonable prospects that their use of leverage can be
effective, and finally adopt remediation measures.

Changes in internal corporate HREDD governance

The LkSG is the only HREDD law that explicitly require companies to change their governance structure.
For example, the risk analysis requires input and knowledge from different departments. This law as
well as requirements anticipated under the CSDDD, are driving significant changes in how corporations
govern and oversee their HREDD obligations. Regulatory development — from voluntary to mandatory
requirements - have led companies to escalate human rights issue to senior level, establish specialized
committees, integrate human rights into board governance, and implement internal mechanisms to
ensure compliance.

We find however, still important gaps in internal HREDD corporate governance practices, particularly in
the allocation of responsibility for overseeing and implementing day to day HREDD and real agency of
directors. This may represent a missed opportunity for the CSDDD, which dropped some elements
related to corporate governance — including directors’ duty of care, directors’ responsibility for
overseeing the due diligence policy and process, and requirements that directors report to the board.
While there is a trend towards companies taking a more cross-functional and holistic approach to
HREDD process, there is still some lack of a share implementation of HREDD between the various
company departments (from CSO/sustainability and legal to supply chain, risk management, and
procurement) that still tend to work in silo.

Policy makers should require companies to put in place adequate governance structures and assign
directors’ and board’s responsibility for oversight of HREDD requirements. They should encourage

companies to approach HREDD requirements holistically and drive internal capability.

Stakeholder engagement

The French DVL does encourages the consultation of stakeholders by affirming that the vigilance plan is
‘meant to be drawn up in association with the company’s stakeholders’ but does not make it
compulsory. The lack of meaningful stakeholder engagement as a legal requirement in the DVL is
resulting in an overall deprioritising of this aspect of HREDD. While progress has been made over the
years, large companies that have processes for stakeholder engagement in place, were already doing
so in accordance with the UNGPs and OECD Guidelines. There is no evidence of clear improvement in
consistent approaches to meaningful stakeholder engagement directly because of French DVL- and not
enough evidence yet in relation to the German LkSG. Many companies still approach stakeholder
engagement as a sort of ‘add-on’ instead than a core step of the HREDD process. The CSDDD requires
companies to engage ‘meaningfully’” with stakeholders but with some loopholes. In line with
infernational standards, such as the OECD Guidelines, meaningful engagement with stakeholders is
required throughout the entire HREDD process. The CSDDD limits stakeholder engagement to specified
stages of the HREDD process.

Policy makers should require meaningful stakeholder engagement throughout the entire HREDD
process and clarify that multi-stakeholder or industry initiatives are not a substitute for such
engagement.



Grievance mechanisms

While some larger companies are developing grievance mechanisms in consultation with stakeholders
— both in response to HREDD laws and because UNGPs expectations — this is an area where most
progress still needs to be made. Companies are still to embrace the role that grievance mechanism can
play as a human rights risk prevention tool - helping the company to become aware of issues as early
as possible. Operational-level alert and grievance mechanisms can play an important role in
identifying adverse human rights impacts arising out of corporate activities, tracking the effectiveness of
the HREDD processes in place, but also in enabling remediation for those who have been impacted
(and preventing a possible worsening of the situation). Setting up grievance mechanism is also one of
the HREDD requirements that can be implemented and monitored from the beginning (as the focus is
not on the process of the other HREDD steps).

Policy makers should require companies to engage stakeholders in setting up grievance mechanisms -
such as notification mechanisms and complaints procedures - that accessible, effective, and trusted by
the communities they impact. They should include a monitoring and disclosure requirement regarding
their impact and effectiveness based on the UNGPs criteria.

Communicating
A key step in the HREDD process, and that is mandated by all HREDD laws, is to report on the

measures taken to identify, prevent, mitigate and remediate for human rights abuses. Publicly
communicating on due diligence by publishing on their website an annual statement is also required by
the CSDDD. Both the French DVL and the German LkSG are contributing to improved business
disclosure and in the recognition that communication is important in fostering credibility in the
company’s implementation of its HREDD programme. Yet, detailed disclosure is not yet a common
corporate practice. There is still resistance to full transparency, often because fear of litigation, leading
to vague reporting on abstract risks.

Policy makers should clarify that companies are required to report based on a thorough understanding
of their risks and the actions they are taking to address them.

This report is published on 15™ October 2024 during a launch event at BIICL, attended by over 100
stakeholders, where experts provide reflections.


https://www.biicl.org/events/11949/report-launch-impacts-of-human-rights-due-diligence-laws-on-internal-corporate-practice

Introduction

Under the UN Guiding Principles on Business and Human Rights (UNGPs)," all businesses have

a responsibility to respect human rights, and the process of conducting human rights due diligence
(HRDD) is a core requirement for fulfilling such responsibility.? HREDD laws — i.e. laws that require
companies to carry out a HREDD process - are already in place or in development across a growing
number of countries, particularly in Europe.® Alongside civil society organisations (CSOs), increasingly,
businesses are calling for ‘effective’ HREDD legislation.* In 2017, France adopted the Duty of Vigilance
law (DVL),® the first HREDD law, and in 2023 the German Act on Corporate Due Diligence Obligations
for the Prevention of Human Rights Violations in Supply Chains (LkSG) came into force.® The
Norwegian Transparency Act came into effect in 2022,7 also requiring HREDD based on the OECD
Guidelines for Multinational Enterprises.® During this project, in July 2024 after more than two years of
legislative journey, the Corporate Sustainability Due Diligence Directive (CSDDD) went into force in the
EU,? which will infroduce HREDD requirements for large companies operating in the EU. Hundreds of
businesses have supported the adoption of the CSDDD.'® As HREDD is moving from a voluntary
expectation of business responsibility to a mandatory requirement, businesses have continued
advancing their HREDD process and related corporate practice. Companies and their legal advisers
are already taking steps towards implementation of upcoming requirements under the CSDDD.

While existing HREDD laws are all based on international standards — the UNGPs and the OECD
Guidelines - they use different legal models and impose different obligations, which may impact
required corporate practices. This report provides reflections on changes in corporate practice resulting
from the implementation of HREDD laws, namely the French DVL and German LkSG, and a
comparative analysis of these legal models.! Furthermore, it provides recommendations for policy
makers for the design of upcoming legislation, or amendment of existing ones, resulting from the
CSDDD transposition.

! Office of UN High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework’ (2011).

2 United Nations Human Rights Office of the High Commissioner, ‘The Corporate Responsibility to Respect Human
Rights: An Interpretive Guide’ (2012) HR/PUB/12/02.

3 focusright, ‘Regulatory Developments’ (2024).

4 UN Working Group on Business and Human Rights, ‘“Mandatory Human Rights Due Diligence (mHRDD)'.

5 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises
donneuses d’ordre (JORF n°0074).

6 Gesetz Uber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten 2021; Mansur Pour Rafsendjani and Michael Schéfer, ‘Das Lieferkettensorgfaltspflichtengesetz Und
Seine Umsetzung in Der Praxis’ [2023] RFamU - Recht der Familienunternehmen 299.

7 Act relating to enterprises’ transparency and work on fundamental human rights and decent working conditions
2021 (2021-06-18-99).

8 OECD, 'OECD Guidelines for Multinational Enterprises on Responsible Business Conduct’ (OECD Publishing
2023).

? Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 2024
(2024/1760).

10 IDVO - Initiative for Sustainable & Responsible Business Conduct, ‘Most Recent Business Statements in Support of
Mandatory Due Diligence & the CSDDD’ (Business and Human Rights Resource Centre 2024); IDVO - Initiative for
Sustainable & Responsible Business Conduct, ‘Broad Support for the CSDDD’.

"1 This project was developed with a grant from the Laudes Foundation.
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Methodology

This research has focused on the French DVL and the German LkSG as those laws have already been
in force and thus are more likely to have resulted in changes in corporate practice. It has also
considered the anticipated impact of the CSDDD, which was adopted during the timeframe of this
project. The study took a qualitative methodology over a one-year period (September 2023-September
2024) consisting of:

o Adesk-based literature review of the existing empirical studies and evidence on the business
implementation of the French and German laws.

o Legal opinions by external consultants who are experts on the French and German legal systems. '

o Empirical research through 21 anonymised semi-structured interviews with 25 individuals working in
large multinational companies across different countries and sectors, consultants and corporate legal
advisors (working both in-house within individual companies and in law firms that advise multiple
companies) with experience on how companies are responding to HREDD laws in their global
operations and value chains. Interviewees were asked questions about internal practices and policies of
companies (including corporate governance changes, resource allocation, new or updated policies and
procedures, stakeholder engagement, training and updated grievance mechanisms) as well as broader
observations in implementing HREDD processes ‘before and after’ relevant laws were introduced.

e Four roundtable discussions with multiple stakeholders: three roundtables in London (one with a small
group of large UK multinational companies, one with a small group of international law firms and one
with over 80 CSOs and other stakeholders) and one roundtable in Stockholm with an established
network of Nordic businesses.

e A qualitative analysis of both the desk-based review of evidence and the empirical data gathered
through interviews and roundtables.

e A peer review process with internal and external business and human rights experts. '

Table 1: Interviews and stakeholder engagement

Engagement Number of people Date

Businesses 1-1 interview 9 Sept 2023-March 2024
Legal practitioners 1-1 interview 8 Sept 2023-March 2024
Consultants 1-1 interview 8 Sept 2023-March 2024
UK business roundtable (London) 10 March 2024

Law firm roundtable (London) 10 March 2024
Multi-stakeholder (businesses, lawyers, 80 March 2024
consultants, CSOs) roundtable (London)

Nordic business roundtable (Stockholm) 30 June 2024

2 We would like to acknowledge our consultants, Claire Bright and Andreas Rihmkorf. We also give thanks to
Monica Dey, our intern who contributed to the report’s literature review.

13We greatly appreciate the comments and feedback given by our internal reviewers, Julinda Begiraj and Jean-
Pierre Gauci, and external reviewers, including from the Laudes Foundation and other leading experts in business
and human rights from several organisations.

Towards new Human Rights and Environmental Due Diligence laws: Reflections on changes 2
in corporate practice



We acknowledge several limitations of our research:

e This study does not intend to establish a direct causal relationship. The findings show changes
associated with HREDD laws, but these cannot be directly or solely attributed to them. We do not aim to
measure the ‘effectiveness’ of HREDD laws, and we did not gather evidence on the impacts of these laws
on rightsholders.™

e The evidence gathered of business implementation of the French DVL and the German LkSG is mostly
based on analysis of empirical studies by CSOs and the expert legal opinions of French and German
consultants — acknowledging that there is a higher number of evaluations and academic studies of the
DVL, which has been implemented the longest. We complemented the literature review with interviews
with businesses, lawyers and consultants (25 people in total). Discussion with corporate legal
practitioners and consultants provided additional insights into the comparative approach used within
companies across different jurisdictions. Discussions with large multinational companies were based on
our existing established network — many of which are not directly in-scope of the French DVL and only a
limited number of which are covered by the German LkSG. Such discussions tended to cover corporate
changes in general as they relate to the broad swath of HREDD laws as well as ‘voluntary’
implementation of HREDD process under the UNGPs. As we conducted a relatively small number of
inferviews, we do not aim to present these views as evidence of general business sentiment or overall
concrete impacts of all existing HREDD laws. As interviews are anonymized, we never refer to names of
specific companies in examples.

e We planned and conducted most of this study before the final text of the CSDDD was adopted, during a
time when there was a general pessimism over the outcome of the negotiations and lack of clarity about
the final text of the directive. After the approval of the final text of the Directive, we conducted one
roundtable (in Sweden with over 30 Nordic businesses which will be in scope of future transposition
laws) where we discussed future potential impacts of the CSDDD. Findings related to the CSDDD are
referred to as anticipated changes — i.e. from 2027 onwards.

o We offer reflections on the different perspectives discussed by others and different viewpoints indicative
of current or anticipated corporate changes, acknowledging that the nature of the discussion covers
different views depending also on the type and ‘maturity’ of companies — e.g. their level of
understanding of the international framework and investment in HREDD implementation — and the
function of the individual — e.g. legal or sustainability functions. We interviewed large multinational
companies and legal practitioners and consultants that advice multinational companies that are already
at a relatively advanced stage of HREDD implementation. At times in this report, to simplify the
narrative, we say ‘our study finds / we find...” which is a combination of our research and interviews, but
we cannot offer an exact percentage of companies that share the same practice.

e Companies are rarely able to react to individual domestic laws in isolation — rather they need to operate
within the genera legal landscape. As such, the material we have gathered from interviews and
roundtables at fimes express a general view of HREDD laws — and occasionally of related legal
developments around business supply chains e.g. reporting requirements or forced labour import bans -
despite these laws not sharing similar characteristics. While general discussion covered the entire
business ‘supply chain sustainability landscape’, we did not consider as evidence of change the impact
of other laws that have a limited HREDD focus such as the Swiss Ordinance on Due Diligence and
Transparency in relation to Minerals and Metals from Conflict-Affected Areas and Child Labour,' the
Dutch Child Labor Due Diligence Act (which was on hold during this research pending the outcome of

4 This report will contribute to a study that BIICL is currently conducting looking at how to measure the
effectiveness of home state regulatory models on corporate behaviour.

5 Ordinance on Due Diligence and Transparency in relation to Minerals and Metals from Conflict-Affected Areas
and Child Labour (221.433) 2021.
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the CSDDD and never entered info force),'® or reporting regulation — although the UK Modern Slavery
Act did come up in discussions during this project often in terms of the lack of effectiveness of
transparency and reporting requirements if not linked to HREDD obligations.' The Norwegian
Transparency Act'® was at times discussed in this study but largely outside the scope of our empirical
research.

This report is structured as follows:

1. Summary of HREDD legal models considered for this study: France’s Duty of Vigilance Law (DVL),
Germany’s Act on Corporate Due Diligence Obligations in Supply Chains (LkSG), and — in terms of
anticipated changes - the EU Corporate Sustainability Due Diligence Directive (CSDDD).

2. Reflections on the impacts on internal corporate practice resulting from the implementation of
existing HREDD legal models and anticipated changes resulting from the CSDDD.

3. Conclusion and recommendations for policymakers on the design of HREDD legal models.

16 De Minister voor Buitenlandse Handel en Ontwikkelingssamenwerking, Voorstel van wet van het lid Van Laar
houdende de invoering van een zorgplicht ter voorkoming van de levering van goederen en diensten die met
behulp van kinderarbeid tot stand zijn gekomen (Wet zorgplicht kinderarbeid) 2017.

17 UK Modern Slavery Act (2015 ¢30); Modern Slavery & Human Rights Policy and Evidence Centre, ‘Effectiveness
of Section 54 of the Modern Slavery Act: Evidence and Comparative Analysis’ (2021).

8 Act relating to enterprises’ transparency and work on fundamental human rights and decent working conditions

(n7).
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Comparison of HREDD legal models

French Duty of Vigilance Law

In 2017, France adopted the loi de vigilance (Duty of Vigilance Law).'” The DVL focuses on the duty of
care on the part of parent companies and their subsidiaries, subcontractors and suppliers. The DVL was
the first national legislation worldwide to require companies to exercise HREDD. The first draft of the
law was originally tabled in the wake of the Rana Plaza building collapse in Bangladesh in which over
1,100 garment workers died and thousands more were injured producing clothes for international
brands (including French brands) in hazardous conditions. This tragedy generated a public outcry in
France which gave a decisive push to the law. The DVL was therefore elaborated with the double
objective of (i) prevention — i.e. preventing the occurrence of adverse human rights impacts linked to
the activities of French companies and their business relationships throughout their supply chains — and
(ii) remediation — i.e. providing access to remedy to victims when such harms do occur.?®

The DVL applies to large French companies with at least 5,000 employees in France (within the
company itself and its subsidiaries) or 10,000 worldwide for two consecutive fiscal years. It is estimated
that between 200 and 250 companies fall under the scope of the law.2' The law requires companies in
scope to establish, implement and publish a ‘vigilance plan’ which must include reasonable measures
to identify risks and prevent serious infringements of human rights and fundamental freedoms,
personal health and safety, and the environment resulting from their activities, activities of their
subsidiaries, as well as the activities of their subcontractors and suppliers with whom they have an
established business relationship.?? The vigilance plan must encompass a thorough mapping of these
risks and assessment procedures, outline appropriate mitigation actions to prevent severe harm, and
establish a mechanism for issuing warnings and reporting issues.?

The law establishes a dual enforcement mechanism:? the first provides the possibility for any interested
party to serve a formal notice (mise en demeure) to a company failing to comply with its obligations
under the law. After three months of continued non-compliance or unsatisfactory compliance, an
injunction can be sought to order the company to fulfil its obligations under the law, with penalty
payments for each day of non-compliance.? The second enforcement mechanism is a civil liability
provision under which a company incurs liability whenever its failure to comply with its vigilance
obligations under the law gives rise to a damage.?

9 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises
donneuses d’ordre (n 5).

20 Claire Bright, ‘Mapping Human Rights Due Diligence Regulations and Evaluating Their Contribution in
Upholding Labour Standards in Global Supply Chains’ in Guillaume Delautre, Elizabeth Echeverria Manrique and
Colin Fenwick (eds), Decent work in a globalized economy: lessons from public and private initiatives (International
Labour Organization 2021).

21 Conseil Général de I'Economie, ‘Evaluation de La Mise En Oeuvre de La Loi N° 2017-399 Du 27 Mars 2017
Relative Au Devoir de Vigilance Des Sociétés Méres et Des Entreprises Donneuses d’ordre’ (2020).

22 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises
donneuses d’ordre (n 5) art 1.

Z ibid.

24 Bright (n 20) 89.

2 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises
donneuses d’ordre (n 5) art 1.

2 ibid 2.
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Litigation relating to the DVL is still in its early stages. Several cases are currently pending before the
court?” - a few of these proceedings have been considered inadmissible on procedural grounds, and
only one has led to an injunction.? The first claims brought under the DVL by several NGOs against the
energy company, TotalEnergies, in relation to two major oil projects in Uganda were ruled inadmissible
in February 2023, based on procedural issues.?” In December 2023, the Paris court of first instance
assessed for the first time the compliance of the measures implemented by a company — the French
public company, La Poste — under the DVL.*° The key issue lied with the inadequacy of La Poste’s risk
mapping, from which the other measures in the diligence measures were derived (see below). The court
evaluated the effectiveness and efficiency of the measures in place finding that La Poste’s vigilance plan
was insufficient and ordered the company to complete its vigilance plan to include subcontractors in its
risk mapping and include procedures for assessing them as issues concerning the working conditions of
undocumented workers in its parcel subcontracting chain had emerged. This case marked an
acceleration in the judicial handling of HREDD-related litigation and, considering the lack clarity and
specificity of the DVL, is instructive.®'

German Supply Chain Due Diligence Act

In 2021, Germany passed the Act on Corporate Due Diligence Obligations for the Prevention of
Human Rights Violations in Supply Chains (Lieferkettensorgfaltspflichtengesetz),*? which came into force
in January 2023.2% The Act, which was a political compromise, is part of a wave of national laws aimed
at improving the human rights conditions along global supply chains.3* The Act places obligations on
certain German companies- and foreign companies with German branches - to implement due
diligence measures for human rights and environmental protection. As of 1 January 2024, the scope
of the Act covers enterprises® that normally have over 1,000 employees (for the first year, as of 1¢

27 including against TotalEnergies, BNP Paribas, EDF, Danone and others, for summaries see Business and Human
Rights Resource Centre, ‘France’s Duty of Vigilance Law’ (2024); Simmons & Simmons, ‘French Duty of Vigilance:
Litigation Tracker’; Sherpa, CCFD Terre Solidaire, and Business and Human Rights Resource Centre, ‘Cases’ (Duty
of vigilance radar); Pierre Deroudilhe and Sabrina Dourlens, ‘Devoir de Vigilance : Le Point Sur Les Procédures En
Cours Se Fondant Sur La Loi de 2017' AEF.Info (2023).

28 Linklaters, ‘France: Two Claims Based on the Duty of Vigilance Declared Admissible’ (2024); Linklaters, ‘French
Duty of Vigilance Law: First Decision on the Merits Rendered by a French Court’ (2023).

22 The courts found the claims inadmissible on the basis that they had not been subject to prior formal notice as
required under the DVL. Les Amis de la Terre France, The National Association of Professional Environmentalists
(NAPE) and Africa Institute for Energy Governance (AFIEGQO) v TotalEnergies [2023]; Survie, Civic Response to
Environment and Development (CRED) and Navigators of Development Association (NAVODA) v TotalEnergies
[2023].

30 F¢dération des Syndicats solidaires, Unitaires et Democratiques des Activities Postales et de Telecommunications
(SUD PTT) v SA La Poste [2023].

31 Latham & Watkins, ‘French Court Reaches Precedent Decision on the Duty of Vigilance Law’ (2024).

32 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten 2021 (n 6).

33 Pour Rafsendjani and Schéfer (n 6).

34 Peter Thalhauser, ‘Commentary of §8 Sorgfaltspflichen in Ausléndischen Rechtsordnungen’ in Robert Grabosch
(ed), Das neue Lieferkettensorgfaltspflichtengesetz (Nomos 2021).

35 The Act refers to the term ‘Unternehmen’ which is ‘enterprise’ in English. This term covers a broader range of
forms of business organisation than ‘company’. This report follows the terminology that is used by the Act.
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https://www.dalloz-actualite.fr/sites/dalloz-actualite.fr/files/resources/2023/04/22-53942.pdf
https://www.dalloz-actualite.fr/sites/dalloz-actualite.fr/files/resources/2023/04/22-53943.pdf
https://www.dalloz-actualite.fr/sites/dalloz-actualite.fr/files/resources/2023/04/22-53943.pdf
https://www.dalloz-actualite.fr/sites/dalloz-actualite.fr/files/resources/2023/12/21-15827.pdf
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January 2023, the threshold was 3,000 employees) regardless of their legal form.3¢ The inclusion of all
forms of business organisation is particularly relevant in Germany where private and public limited
companies only account for a part of all enterprises.

Enterprises that fall within the scope of the LkSG are under an obligation to undertake certain HREDD
obligations with the aim of preventing or minimising any risks to human rights or the environment.?’
These obligations encompass establishing a risk management system to identify, prevent or mitigate
the risks of human rights violations and environmental harm. The Act also mandates complaint
procedures and regular reporting. The basis for the risks is ‘protected legal positions’ within the
meaning of the Act®® which arise from international conventions, listed in the Annex of the LkSG. A
human rights risk under the Act is a condition in which, ‘on the basis of factual circumstances, there is a
sufficient probability that a violation of one of a number of prohibitions is imminent’.3°

These obligations extend from an enterprise’s own operations to include those of contractual partners
and other indirect suppliers throughout the supply chain. The Act defines the term ‘supply chain’ as
referring to ‘all steps in Germany and abroad that are necessary to produce the products and provide
the services, starting from the extraction of raw materials to delivery to the end customer’.4? It
differentiates between three different levels: i) the enterprise’s own area of business, ii) the actions of
direct suppliers and iii) the actions of indirect suppliers. The distinction between these different levels is
significant in terms of HREDD obligations, which are i) establishing a risk management system; ii)
designating a responsible person or persons within the enterprise; iii) performing regular risk analysis;
iv) issuing a policy statement; v) laying down preventive measures in its own area of business and vis-a-
vis direct suppliers; vi) taking remedial action; vii) establishing a complaints procedure; viii)
implementing due diligence obligations with regard to risks at indirect suppliers; and ix) documenting
and reporting.*!

The risk analysis forms the basis of the other subsequent due diligence activities, in particular the
preventive measures and the remedial action undertaken by the enterprise.*? Enterprises must apply an
‘appropriate manner of acting in accordance with the due diligence obligations’.*® The ‘appropriate

36 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 1(1); For comments see also Norton Rose Fulbright, ‘The German Supply Chain Act: Overview
and the Practical Challenges for Companies’ (2024).

37 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 3(1).

38 ibid 2(1).

37 ibid 2(2). The list of prohibitions in the LkSG include amongst others: The prohibition of the employment of a
child under the age at which compulsory schooling ends according to the law of the place of the employment,
provided that the age of employment is not less than 15 years; the prohibition of the worst forms of child labour;
the prohibition of the employment of persons in forced labour; and the prohibition of disregarding the
occupational safety and health obligations applicable under the law of the place of employment. The definition of
an environment-related risk includes the danger of a violation of the prohibition of the manufacture of mercury-
added products or the prohibition of the use of mercury.

40 ibid 2(5).

41 ibid 3(1); Andreas Rihmkorf, ‘The German Supply Chain Law: A First Step Towards More Corporate
Sustainability’ (2023) 20 European Company Law 6.

42 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 5(4). The risk analysis must be carried out annually as well as on an ad hoc basis if the
enterprise expects a significantly changed situation such as in the event of a new product being introduced.

43 ibid 3(2).
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manner of acting’ is determined by factors such as the nature and extent of the enterprise’s business
activities, the ability of the enterprise to influence the party directly responsible for a human rights or
environment-related risk or a violation of a human rights-related or environment-related obligation.*4
Given its aim to prevent or minimise risks or to cease existing violations, the Act imposes an obligation
of means, not an obligation of result.*> Consequently, there is no liability for the violation of human
rights in the enterprise’s supply chain per se, but liability for the violation of the due diligence
obligations in the Act (such as not undertaking a risk analysis).*®

The LkSG follows a public enforcement approach. The competent authority for monitoring compliance
with the Act and for its enforcement is the Federal Office for Economic Affairs and Export Control
(BAFA).#’ Enterprises must submit their annual report about how they have complied with the Act to
BAFA,“8 which will then check that the report meets the legal requirements.*’ In the event that the report
does not meet the minimum legal requirements, BAFA can require an enterprise to rectify its report.>®
BAFA also has the power to monitor compliance with the obligations under the Act. The powers of
BAFA include making orders and taking measures to detect, end and prevent violations, accessing the
enterprise’s premises and requesting the enterprise to provide information and to surrender
documents.>' Non-compliance with legal obligations can lead to administrative fines - up to 2% of the
average annual turnover - with the possibility of exclusion from public contracts for severe violations.>?
Following much political discussion, the Act does not contain a civil liability.>3

EU Corporate Sustainability Due Diligence Directive

In July 2024, after more than two years of legislative journey, the EU Corporate Sustainability Due
Diligence Directive came into force.>* The CSDDD, which must be transposed by Member States into
national law by July 2026, will introduce HREDD requirements for large EU and non-EU companies

44 ibid.

45> Gerhard Wagner, ‘Haftung Fir Menschenrechtsverletzungen in Der Lieferkette’ (2021) 42 ZIP: Zeitschrift for
Wirtschaftsrecht 1095, 1099.

46 Lothar Harings and Max Jurgens, ‘Die Auswirkungen Des Lieferkettensorgfaltspflichtengesetz Auf Die
Transportwirtschaft’ [2021] Rech der Transportwirtschaft 297.

47 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechisverletzungen in
Lieferketten (n 6) s 19(1).

48 ibid 12(1).

47 ibid 13(1).

50 ibid 13(2).

51 ibid 15-17.

52 ibid 24(3).

53 ibid 3(3).

54 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9);
European Coadlition for Corporate Justice, ‘Overview of the Corporate Sustainability Due Diligence Directive;
Advancing Corporate Responsibility’ (2024).
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operating in the EU.%5 In addition to CSOs, hundreds of large companies across Europe supported the
CSDDD adoption.>¢

The Directive applies to large EU and non-EU companies with significant turnover, including specific
provisions for financial undertakings and franchisors. The final compromise has a much narrower
scope than what was initially proposed, with a five-year phase-in approach that will have the CSDDD
eventually cover companies of 1,000 employees and a turnover of 450 million EUR.% This is
approximately 0.05% of EU companies and business activities.*® Companies are responsible not only
for their direct activities but also those of their suppliers and subcontractors. SMEs are not directly
covered but may be indirectly affected through their business relationships (i.e. subcontracting) with
larger companies.

In-scope companies will have to take various steps to manage actual and potential adverse impacts of
their activities on human rights and environmental matters, arising from their own operations, the
operations of their subsidiaries, and their business partners in its ‘chain of activities’.*” Companies will
have to conduct risk-based HREDD by carrying out the following actions: i) integrating due diligence
info corporate policies and risk management; ii) identifying and assessing actual and potential adverse
impacts; iii) preventing such impacts; iv) providing remediation; v) meaningfully engaging with
stakeholders; vi) establishing a nofification mechanism; vii) monitoring the effectiveness of due
diligence measures; and publicly communicating.®® The main due diligence obligations under the
CSDDD are ‘obligations of means’, not ‘obligations of result’ — as such companies are not expected to
guarantee that adverse impacts will not occur, nor that they will always be prevented. But they are
expected to take ‘appropriate measures’ (measures that can achieve the objectives of due diligence).?’
Enforcement includes administrative enforcement (injunctions and sanctions) and civil liability
(damages). Member States are required to establish national supervisory authorities responsible for
enforcement. These authorities have the power to impose fines and sanctions on companies that fail to
meet their due diligence obligations. Additionally, the Directive provides affected individuals and
communities with access to legal remedies, including the ability to seek compensation for damages
caused by corporate activities.

55 ERM International, ‘Policy Alert: Corporate Sustainability Due Diligence Directive (CSDDD)’ (2024); European
Commission, ‘Directive on Corporate Sustainability Due Diligence: Frequently Asked Questions’ (2024); Danish
Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact through
Transposition and Implementation’ (2024).

56 IDVO - Initiative for Sustainable & Responsible Business Conduct, ‘Most Recent Business Statements in Support of
Mandatory Due Diligence & the CSDDD’ (n 10); IDVO - Initiative for Sustainable & Responsible Business Conduct,
‘Broad Support for the CSDDD’ (n 10).

57 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55).

58 European Coalition for Corporate Justice (n 54).

59 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
1(a).

%0 ibid 5(1). As laid down in Articles 7 to 16.

¢! Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) para
19.
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The CSDDD introduces minimum harmonization, meaning that the Directive sets a threshold national
legislation will have to meet. Member States cannot lower the level of protection when transposing the
CSDDD into national law.¢? Except for the due diligence provisions relating to the identification,
prevention and termination of adverse impacts, Member States are free to go beyond the CSDDD and
infroduce stricter obligations or a wider scope.®® It is expected that existing laws such as the LkSG and
DVL will be affected by the national implementation of the CSDDD.%* Obligations under the CSDDD
will apply in addition to other more specific obligations under other EU due diligence (and reporting)
regulation - including the EU Corporate Sustainability Reporting Directive (CSRD),% the EU
Deforestation Regulation,%¢ the EU Conflict Minerals Regulation - ¢7 and will also be complementary to
the EU Forced Labour Import Ban Regulation.®

62 ibid 1(2). Equally, the CSDDD may not serve as grounds for Member States to reduce the level of protection
already afforded under national laws to human, employment and social rights, or protection of the environment or
climate.

63 ibid 4.

64 White & Case, ‘Time to Get to Know Your Supply Chain: EU Adopts Corporate Sustainability Due Diligence
Directive’ (2024).

65 Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022 amending
Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive 2013/34/EU, as
regards corporate sustainability reporting (2022).

66 Requlation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making
available on the Union market and the export from the Union of certain commodities and products associated with
deforestation and forest degradation and r(2023).

67 Requlation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down supply
chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating
from conflict-affected and high-risk areas (2020).

68 European Parliament legislative resolution of 23 April 2024 on the proposal for a regulation of the European
Parliament and of the Council on prohibiting products made with forced labour on the Union market
(P9_TA(2024)0309).
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Table 2: Summary of comparison of legal models

HREDD HREDD Obligation | Scope Value chain Enforcement Corporate Disclosure
legal model coverage liability
France Duty | Implement a Companies Subsidiaries, Judicial oversight. | Civil liability, | Publish a
of Vigilance | vigilance plan that | registered in subcontractors | Two step injunctions Vigilance
Law 2017 includes risk France with or suppliers enforcement and Plan.

mapping, more than with whom mechanism damages. A

assessment and 5,000 the company | consisting of a court may

prioritization, employees in has an formal notice to impose a

assessment France or more | established comply and) a penalty for

procedures, than 10,000 business request asking the | each day of

appropriate employees relationship. competent court o | non-

actions to mitigate | worldwide. order an injunction | compliance.

risks or prevent with potential

serious harm, an periodic penalty

alert and payment.

complaint

mechanism, and a

monitoring

mechanism.
Germany Due diligence As of January Contractual state-based No new civil Publish
Supply obligations 2023, large partners and administrative liability. annual
Chain Due including companies with | other indirect | oversight by Administrative | statements.
Diligence establishing a risk | over 3,000 suppliers the German fines and
Act 2021 management employees and | throughout Federal Office possibility to

system, as of January the supply for Economic be excluded

performing 2024 chain. Affairs and from public

regular risk companies with Export Control procurement.

analysis, laying over 1,000 (BAFA).

down preventive employees.

measures, taking

remedial action,

establishing a

complaints

procedure.
EU Companies must European “Chain of Member states Civil liability, | Reporting
Corporate integrate due companies with | activities” must designate a injunctions through
Sustainability | diligence into more than 1 Mostly public supervisory | and penalties | CSRD. If
Due policies and risk thousand upstream authority. of up to 5% not
Diligence management employees and | value chain of their global | covered
Directive systems, identify 450 million with limited turnover. under
2024 and address Euros turnover | downstream. Companies CSRD then

adverse impacts, and non- may also be publish an

meaningfully European excluded annual

engage with companies with from public statement.

stakeholders, more than 450 procurement.

communicate
publicly on due
diligence, and
adopt climate
change plans.

million Euros
turnover in the

EU.
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Comparison of HREDD regulation and reflections on
corporate practice changes

In this section, we offer comparative analysis and reflections on some reported changes in corporate
practice associated with the French and German HREDD laws and anticipated action due to the
CSDDD. We cover several aspects related to: i) the harmonisation of different regulation and alignment
with the UNGPs; ii) progress over time towards more ‘mature’ risk-based HREDD process; iii)
engagement with suppliers and shared responsibility approach; iv) balance between flexibility in the
‘voluntary’ implementation of HREDD processes and legal specificity; v) changes in internal corporate
HREDD governance; vi) stakeholder engagement; vii) grievance mechanisms; vii) responsible
disengagement; and viii) public communication.

Harmonisation of regulation and alignment with the UNGPs

While the French and German HREDD laws mandate processes that are based on international
standards, they are not fully aligned with the UNGPs.¢? Misalignment between HREDD laws and the
UNGPs means that compliance with the laws do not necessarily equate with meeting the expectations
under international standards. A study looking at vigilance plans required by the DVL found that
companies scored lower when assessed against the UNGPs’ requirements than when assessed against
the legal requirements of the law.”® Similarly, companies that comply with the obligations of the LkSG
do not automatically carry out a HREDD process in line with the UNGPs.”' The key difference is that the
LkSG focuses on the enterprise’s own area of business and direct suppliers (unless there is
‘substantiated knowledge’ of a risk), whereas the UNGPs include the entire value chain.”? It is expected
that, over time, this difference is likely to diminish as and when German enterprises gain substantiated
knowledge of human rights risks in their supply chain.”® The main points of deviation between the two
instruments are:

i) scope: the UNGPs generally apply to all enterprises, whereas the LkSG encompasses all enterprises
over the threshold of 1,000 employees (3,000 from 01/01/23 - 31/12/23);

i) protected legal positions: the protected legal positions in the LkSG and UNGPs are broadly derived
from the same international documents. Both are based on the ILO Core Conventions, the
International Covenant on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights; yet, the protected legal positions in the UNGPs are also based on the
Universal Declaration of Human Rights whereas they are not in the LkSG;

iii) reach into the chain: by default, the due diligence obligations in the LkSG cover the enterprise’s
own area of business and its direct (first tier) suppliers, but only indirect suppliers where the

7 Surya Deva, ‘Mandatory Human Rights Due Diligence Laws in Europe: A Mirage for Rightsholders2’ (2023) 36
Leiden Journal of International Law 389.

70 Development International e.V., ‘Devoir de Vigilance: Reforming Corporate Risk Engagement’ (Development
International eV 2020).

71 Robert Grabosch, ‘Commentary of §2 Grundlagen, Prinzipien Und Begriffe’ in Robert Grabosch (ed), Das neue
Lieferkettensorgfaltspflichtengesetz (Nomos 2021) para 16; Markus Krajewski, Kristel Tonstad and Franziska
Wohltmann, ‘Mandatory Human Rights Due Diligence in Germany and Norway: Stepping, or Striding, in the Same
Direction?’ (2021) 6 Business and Human Rights Journal 550.

2 Office of UN High Commissioner for Human Rights (n 1), principle 18.

73 Grabosch (n 71) para 16.
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enterprise has ‘substantiated knowledge’ of a risk to human rights. In contrast, the UNGPs cover
the entire chain, with the nature of the enterprise’s contribution to a human rights violation
determining what due diligence obligations needs to be undertaken;

iv) HREDD obligations: These are broadly similar with the nuanced difference that the UNGPs also
include the duty to remediate where an enterprise identifies that it has caused or contributed to
adverse impacts;’* in contrast, in the LkSG, remediation is voluntary and only factored in when
determining the amount of the fine;”> and

v) terminology: the UNGPs do not use the terms ‘risk’ and ‘violation of a human rights-related risk’
but refers to ‘actual or potential adverse human rights impacts.

A key selling point for the CSDDD, since the beginning of negotiations, was its promise of
harmonisation. In the 2020 BIICL-led study for the European Commission which formed the basis of
the CSDDD, over 75% of business respondents said that an EU-wide HREDD regulation would benefit
business by creating one EU-level standard.”® These business and general survey respondents (most of
which were from Germany) indicated that the introduction of HREDD legislation at the EU level would
bring the following benefits: a single harmonised EU-level standard (rather than a mosaic of domestic
and industry level standards), levelling of the playing field, legal certainty and leverage with third
parties through a non-negotiable standard.””

The adoption of the CSDDD is an important step forward in developing harmonised HREDD
requirements but it is not fully aligned with the UNGPs and the OECD Guidelines.”® For example,

i) Personal scope: the limited scope of companies under the CSDDD is not aligned with UNGPs
expectation that all companies implement HREDD in a proportionate manner. This may also
deter from the effect of levelling the playing field.”®

i) Material scope: the limited and complex definition of ‘adverse human rights impacts’ departs
from the UNGPs broad definition of all human rights that can be impacted by a company. In

74 Office of UN High Commissioner for Human Rights (n 1). Principle 22.

75 Gesetz Uber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 24(4) No 7.

76 British Institute of International and Comparative Law, ‘Study on Due Diligence Requirements through the Supply
Chain’ (2020). The majority of business respondents were based in Germany (39.09%), followed by France
(10.75%), Sweden (8.79%), the Netherlands (6.51%), the UK (5.54%), Spain (4.56%), Finland (4.23%) and ltaly
(4.23%).

77 ibid.

78 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55).

79 British Institute of International and Comparative Law, ‘Study on Due Diligence Requirements through the Supply
Chain’ (n 76); British Institute of International and Comparative Law, ‘A UK Failure to Prevent Mechanism for
Corporate Human Rights Harms’ (2020); European Parliament resolution of 10 March 2021 with
recommendations to the Commission on corporate due diligence and corporate accountability
(P9_TA(2021)0073). SMEs have largely been excluded from HREDD laws obligations - albeit many SMEs are
indirectly covered through a cascading effect - mostly arguing lack of resources — despite the costs of carrying out
mandatory supply chain due diligence is likely to be relatively low compared to their revenue, HRDD requirements
should be proportionate to the size of the company, and assistance, if required, should be provided. The European
Parliament had proposed for publicly listed SMEs and those operating in high-risk sectors to be covered by HREDD
laws.
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the list of human rights instruments, European human rights frameworks and other UN and
ILO conventions are omitted.®

i) Value chain: the CSDDD introduces the new concept of ‘chain of activities’, which includes
activities of downstream business partners - distribution, transport and storage of products —
but not all downstream activities. This approach departs from international standards that
expect that companies should take a full value chain approach to HREDD.?' Downstream
human rights due diligence is included as an expectation in the UNGPs and in the 2023
update of the OECD Guidelines.

iv) Stakeholder engagement: the requirement of meaningful engagement with stakeholders at
specific certain points in the HREDD process as discussed below instead that throughout the

entire process.

International standards, namely the UNGPs and the OECD Guidelines, and their guidance should be
seen as the destination of HREDD. We find that companies with more mature programmes have used
these international standards to develop their HREDD. For example, even if HREDD regulations are not
explicitly requiring the inclusion of downstream aspects, some companies are already acting on these
risks and following the approach expected in the UNGPs. They recognise that there are salient human
rights risks in downstream activities and failing to include the downstream aspect in due diligence —
including use of products and services - can result in significant blind spots.®2 Recognizing that
companies are at different points on a journey towards the destination of fulfilling the UNGP’s
expectations, regulations should have the goal of alignment with international standards at the heart of
the regulation. Some related EU regulation, including for example the EU Deforestation Regulation, the
CSRD and the Forced Labour Regulation, which have different purposes and requirements, are not
creating contradicting or competing obligations, but will be able to complement and reinforce each
other and foster business respect for human rights and the environment.®

A UK Business Human Rights and Environmental Act

In 2017, a report by the UK Joint Committee on Human Rights proposed that a failure to prevent
mechanism, modelled on section 7 of the UK Bribery Act, may be ‘an appropriate one to apply to business
and human rights’.# A 2020 study by BIICL considered the legal feasibility of introducing such a
mechanism in the UK.8 The study included a survey with businesses: most of them indicated that
additional regulation may provide benefits to business through providing legal certainty (82%), through
levelling the playing field, insofar as it will hold competitors and suppliers to the same standards (74%),
and by facilitating leverage with third parties, including in the supply chain (75%).8¢ Since then, CSOs have
been calling for the introduction of a UK Business, Human Rights and Environment Act fo create a
corporate duty to prevent negative human rights and environmental impacts by conducting HREDD.#”

The UNGHPs still need to be seen as the standard reference to follow to ensure policy coherence, avoid
fragmentation and design an effective ‘smart mix’ of regulatory tools of mutually reinforcing

84 UK Joint Committee on Human Rights, ‘Human Rights and Business 2017: Promoting Responsibility and
Ensuring Accountability’ (2017) 57.

85 British Institute of International and Comparative Law, ‘A UK Failure to Prevent Mechanism for Corporate
Human Rights Harms’ (n 79).
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initiatives.® For full alignment with the UNGPs, regulators should consider broadening the personal
and material scope of HREDD by including all human and environmental rights, lowering the company
thresholds, and including all corporate forms — this is the case under the LkSG but not under the DVL -

and include downstream value chain in the definition of ‘chain of activities’.®?

More mature risk-based HREDD process over time

The adoption of HREDD laws has accelerated the implementation of risk-based HREDD processes,
which many large companies were already implementing based on UNGPs expectations. HREDD
regulation is driving positive changes at the level of policy, integration and management, especially
when changes are assessed over time. Gaps still exist, however, especially for measures in relation to
identification, assessment and prioritisation of risk and measuring their effectiveness, measuring their
effectiveness and tracking performance” - as well as in relation to stakeholder engagement and

grievance mechanisms, as discussed below.

Corporate awareness and prioritization of the importance of human rights issues is increasing, partially
related to HREDD laws. This was reported even by some companies not directly covered by existing
laws, as they are anticipating CSDDD requirements. Legal requirements are driving a more mature,
risk-based HREDD process. Some companies are at the beginning of a learning process, which started
with compliance with the French and German laws. Many others already had experience with HREDD
principles, based on ‘voluntary’ implementation of the UNGPs and the OECD Guidelines.”’ Companies
with more advanced HREDD processes are making some adjustments to comply with the DVL and the
LkSG — but implementation of the UNGPs allowed them to already comply with HREDD requirements.
Even for companies already familiar with HREDD expectations, legal requirements seem to have forced
them to improve their visibility of their entire value chain and remediate impacts.

82 Benn F Hogan and Joanna Reyes, ‘Downstream Human Rights Due Diligence: Informing Debate Through
Insights from Business Practice’ (2023) 8 Business and Human Rights Journal 434.

83 Danish Institute for Human Rights, ‘How Do the Pieces Fit in the Puzzle? Making Sense of EU Regulatory
Initiatives Related to Business and Human Rights’ (2024).

84 UK Joint Committee on Human Rights, ‘Human Rights and Business 2017: Promoting Responsibility and
Ensuring Accountability’ (2017) 57.

85 British Institute of International and Comparative Law, ‘A UK Failure to Prevent Mechanism for Corporate
Human Rights Harms' (n 79).

86 ibid.

87 See for example Anti-Slavery International, ‘A Call for a UK Business, Human Rights and Environment Act’
(2022).

88 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55); Office of UN High Commissioner for Human Rights, ‘UN
Human Rights “Issues Paper” on Legislative Proposals for Mandatory Human Rights Due Diligence by Companies’
(2020). The UN Office of the High Commissioner for Human Rights (OHCHR) noted that policy makers should
review the wider ‘regulatory ecosystem’ in which the HREDD regime will sit so that the regime can take advantage
of existing regimes, smoothly interact with other regimes, and ensure policy coherence.

89 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55); ClientEarth and Frank Bold (n 80).

90 World Benchmarking Alliance, ‘Social Benchmark Insights Report’ (2024). The World Benchmarking Alliance’s
2024 Social Benchmark Report) found that only 6% of the 2,000 most influential companies have fully
implemented human rights due diligence.

1 ClientEarth and Frank Bold (n 80).
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In relation to the DVL, because of corporate culture and the pressure from NGOs and public opinion,
many companies had already started to put in place HREDD processes prior to the adoption of the
law.?? Early evidence about the DVL also indicated that in the financial year after its introduction in
2017, 70% of companies started or revised their human rights and environmental risk mapping, and
65% of companies had dedicated human rights impacts identification processes (compared to 30%
before the law).”® La Poste’s decision is significative as it provides an articulate criticism of risk
assessment methodology.

La Poste judgment on the issue of risk mapping

Risk mapping is the first stage in drawing up a vigilance plan under the DVL. lis role is of fundamental
importance, as the Paris Court reminds in the La Poste case, ‘its results determine the subsequent stages
and therefore the effectiveness’ of the entire vigilance plan.?* The court found that La Poste’s risk
assessment lacked precision — it remained at a high level of generality and did not specifically identify top-
priority risks. As such, the court set high standards in terms of identification and assessment of risks (for
example it criticized La Poste’s ‘gross risk’ / ‘net risk” methodology stating that net risks as presented in the

vigilance plan were all too low). Since the risk mapping did not specify the risk factors or its ranking, the
vigilance plan did not measure whether the assessment strategy defined by La Poste was in line with the

seriousness of the damage. As such, the court ordered La Poste to establish procedures for assessing
subcontractors based on the specific risks identified by the mapping. Underestimating risks is not going to
protect companies against potential claims.? Legal advice to companies recommends reviewing the level
of detail of the risk mapping and whether the criteria used to rank risks are sufficiently substantiated,
ensuring that the risk mapping expressly identifies priority areas for HREDD and monitors the consistency
of risk mitigation and prevention actions accordingly, and tracking the improvements made.?

We find that some companies are incorporating HREDD considerations into existing processes and
procedures. Companies complying with the LkSG are also looking into ways to effectively integrate
human rights and environmental issues into existing processes.?” Looking at an example summarized
by the Danish Institute for Human Rights, a company in-scope of the German law, for example,
expanded their third-party risk management system and process, which was in place for anti-bribery
and corruption, to include human rights.”® Now that these issues are no longer ‘voluntary’,
departments will have to work together (i.e. at least, the sustainability, compliance and purchase
departments).”” While low risk areas may be able to be managed with more basic processes, more

92 Conseil Général de I'Economie (n 21) 31.

93 Entreprises pour les droits de 'Homme, ‘Application de La Loi Sur Le Devoir de Vigilance: Plans de Vigilance
2018-2019' (2019) 7; B&L Evolution & entreprises pour le droits de I'Homme, ‘Application de La Loi Sur Le Devoir
de Vigilance: Analyse de Premiers Plans Publiés’ (2018) 13.

94 Fédération des Syndicats solidaires, Unitaires et Democratiques des Activities Postales et de Telecommunications
(SUD PTT) v. S.A. La Poste (n 30); Latham & Watkins (n 31).

95 Clifford Chance, ‘French Court Orders the First Injunction to Improve a Vigilance Plan’ (2023).

%6 Latham & Watkins (n 31).

97 Lothar Harings and Max Jirgens, Das Lieferkettensorgfaltspflichtengesetz Umsetzung Und Auswirkungen Des
LkSG in Der Praxis (Reguvis 2022).

?8 Danish Institute for Human Rights, ‘Due Diligence in the Downstream Value Chain: Case Studies of Current
Company Practice’ (2024).

99 Marc Ruttloff, Eric Wagner and Matthias Hahn, ‘Der Menschenrechtsbeauftragte’ [2022] CCZ Corporate
Compliance Zeitschrift 20.
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high-risk areas require a more comprehensive approach and innovative ideas to try and address the
systemic issues at hand. Integration of HREDD into other processes may reduce some burden on the
suppliers, but there are important considerations to make that are particular to human rights and are
potentially lost in the integration if not carefully done. HREDD legislation is helping to prioritise human
rights and further embed respect for human rights in internal corporate processes.'® Legal
requirements are drivers for developing a risk-based approach to HREDD in a way that is unique to the
local context.’" Companies with ‘a more mature approach’ to engaging with HREDD have adopted
strategies to address root causes of human rights impacts and work with stakeholders — including for
example by carrying out human rights impacts assessments, empowering trade unions and civil society,
and addressing human rights within their business model.'%? The World Benchmarking Alliance’s 2024
Social Benchmark Report found that companies that implement HREDD are often from jurisdictions that
have issued guidance or implemented regulatory frameworks on human rights.'%

Legislation is also having a positive impact on companies that are not in-scope of the French and
German laws — even UK companies that will not be in-scope of the CSDDD either. We found that large
multinational companies are not able to ignore the stream of various HREDD legal requirements in
Europe, even if technically they are not in-scope. As more competitor companies become in-scope and
more countries pass HREDD laws, some companies are trying to foresee future HREDD developments
and take a ‘highest standards approach’ when developing internal compliance frameworks. As the
CSDDD embraces a risk-based approach,'® although with some gaps in relation to downstream
impacts and not including certain human rights as discussed above — it is anticipated that it will push
for a more integrated approach to human rights and the environment and a more holistic HREDD
process.

A report on behalf of the German government, before the LkSG started to be implemented, discussed
how companies recognise that implementing HREDD is an ongoing process of continuous
development.’® Companies reviewed saw a clear added value in implementing HREDD. Different
motivations for companies implementing more comprehensive HREDD processes included increased
regulation but also increased public attention, increased expectations from investors and shareholders,
and ability to protect their brand and license to operate. Companies reviewed were also increasingly
incorporating and connecting human rights to other issues like the environment, progress on the
Sustainable Development Goals, and potential ethical impacts of new business models.

100 | ise Smit and others, ‘Human Rights Due Diligence in Global Supply Chains: Evidence of Corporate Practices to
Inform a Legal Standard’ (2020) 25 The International Journal of Human Rights 945.

101 Accenture and twentyfifty, ‘Moving with Responsibility towards Success: Practical Implementation of Human
Rights Due Diligence in 10 Companies’ (Federal Ministry for Economic Cooperation and Development (BMZ) &
Deutsche Gesellschaft fur Internationale Zusammenarbeit (GIZ) GmbH 2021).

102 ibid.

103 World Benchmarking Alliance, ‘Social Benchmark Insights Report’ (n 90). They also find that ‘companies
headquartered in countries with human rights legislation score nearly 60% higher on average than those in
countries without such legislation.

104 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) arts 5,
7-16.

105 Accenture and twentyfifty (n 101).

Towards new Human Rights and Environmental Due Diligence laws: Reflections on changes 17
in corporate practice


https://doi.org/10.1080/13642987.2020.1799196
https://doi.org/10.1080/13642987.2020.1799196
https://twentyfifty.co.uk/wp-content/uploads/2021-Practical-implementation-of-HRDD-in-10-companies.pdf
https://twentyfifty.co.uk/wp-content/uploads/2021-Practical-implementation-of-HRDD-in-10-companies.pdf

The LkSG requires all affected enterprises, as part of their preventive measures, to issue a policy
statement on its human rights strategy which senior management must adopt.'% This declaration is an
important document that is adopted as part of the due diligence obligations of the LkSG.'%” Drafting
this policy statement requires enterprises to reflect on their approach towards preventing human rights
asks in their own area of business as well as their suppliers. Following the introduction of the LkSG,
these policies are no longer a voluntary undertaking, but rather a key part of complying with the
obligation to lay down preventive measures.'®

Best practices of ten German companies implementing HREDD show a variety of ways in approaching
policy commitments, be it as a standalone document or integrated into existing guidelines.'®? Those
companies recognised that the policies must be continuously developed based on internal and external
feedback and the further development of their human rights risk approach, companies gave thought to
how to make sure that the policy was communicated and integrated into businesses processes and
decision-making.

Labour rights violations in German companies’ supply chains in China

A China Labour Bulletin (CLB) report, released in September 2024, examines labour rights violations
within the Chinese supply chains of multinational companies, with a focus on German companies in
scope of the LkSG."° CLB recognises that the German LkSG ‘represents a groundbreaking shift in
corporate responsibility, setting a new standard for global business practices’.'"" It points to the
significant gaps that remain in ensuring corporate accountability, and protecting labour rights in global

supply chains and calls for similar legislation in other countries: the LkSG ‘has raised the
bar...demonstrating that robust national legislation can make an impact on global supply chains'.

r 112

Some companies, however, are not implementing HREDD with a human rights risk approach. CSO
analysis of 80 vigilance plans published over the course of the first year of the application of the DVL
showed that most of the plans were ‘inward-looking’ as they were still focusing on the risks to the

106 Gesetz Gber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 6(2). The policy statement must contain at least the following elements: i) a description of the
procedure by which the enterprise fulfils its obligation to have a risk management system, to conduct a risk analysis
and to lay down preventive measures; ii) the enterprise’s priority human rights and environment-related risks
identified on the basis of the risk analysis; iii) the definition, based on the risk analysis, of the human rights-related
and environment-related expectations placed by the enterprise on its employees and suppliers in the supply chain.
197 Daniel Augenstein and Franziska Wohltmann, ‘Commentary of § 6 PréventionsmafBnahmen’ in Markus
Kaltenborn and others (eds), Lieferkettensorgfaltspflichtenrecht (CH Beck 2023) para 29.

108 Gesetz ber die unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in
Lieferketten (n 6) s 6(4); Andreas RUhmkorf, Corporate Social Responsibility, Private Law and Global Supply Chains
(Edward Elgar 2015); Harings and Jurgens (n 97); Christian Pelz and Jirgen Krais, Lieferketten in Der
Unternehmenspraxis Lieferkettensorgfaltspflichtengesetz — Best Practice (CF Muller 2023) ch 2.

199 Accenture and twentyfifty (n 101).

110 China Labour Bulletin, ‘Breaking the Mould: Germany’s Supply Chain Act as a New Approach to Global
Labour Rights Accountability’ (2024). This report examines nine recent case studies from China’s manufacturing
sector, Some German firms, such as Volkswagen, have responded to CLB’s inquiries by acknowledging violations
and committing to improvements, Others, however, have been reluctant to engage, and acknowledge the rights
abuses occurring in their supply chains.
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company.'"® Over time, some vigilance plans are shifting the focus to the rightsholders.'* A 2020
CSO study of 134 DVL in-scope companies showed a high level of compliance with the minimum
requirements of the DVL to establish and publish a vigilance plan, with 91% of the companies having
established a vigilance plan, and 90% having published it in a readily accessible manner.''® The
results, however, were much lower in relation to conformance to the UNGPs - i.e. to what extent the
vigilance plans aligned with the requirements set out in the UNGPs - with the average company
respectively scoring only 24%.""® While the more advanced companies seem to show specific actions in
relation to identified risks, companies with a less developed HREDD approach seem to ‘have compiled
under their vigilance plans existing policies and processes, not fully engaging or understanding the

objectives (and spirit) of either the vigilance plan or the Law’.’"”

We find that some companies still approach HREDD as another risk management process without fully
recognizing the different perspective that is needed in terms of evaluating impacts to people rather than
impacts to the business. Not all companies are able to clearly differentiate the risk to business (the
focus of traditional risk management) as opposed to the risk to rightsholders. Under international
standards, HREDD needs to be approached through the perspective of those affected. As stated in the
UNGPs, the corporate responsibility to respect human rights is a ‘standard of conduct’ - a behaviour
that companies are expected to meet.''® The ‘intent of this standard is to prevent and address harms to
people’ and HREDD is the ‘means’ through which companies are expected to achieve such objective.!””

There is still ‘a large gap between businesses who are supportive of HRDD and those which put HRDD
info action in a substantive way’.'? It is ‘essential that business accepts HREDD as a mechanism that
demands a change in decision-making approaches and substantive compliance with human rights
standards, rather than merely symbolic compliance.”'?' Companies have not invested enough on the
issue of tracking performance and understanding effectiveness based on a risk-based approach. The
way forward, considering the upcoming HREDD legislation, is the implementation of the international
standards — UNGPs and OECD Guidelines — which will also allow compliance with specific laws.
Companies need to engage with the process of risk-based HREDD within the spirit of the UNGPs. 22
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of a meta-regulation approach for better human rights due diligence - Ingrid Landau, ‘Human Rights Due
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The Open Corporation: Effective Self-regulation and Democracy (Cambridge University Press 2014).
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Often the risk of ‘cosmetic compliance’ and companies approaching HREDD as tick-box exercises is
mentioned.'?® But there should be a differentiation between a minimal compliance approach and the
risk-based approach of the UNGPs and OECD (and now CSDDD). ‘Compliance-based approach’ is
not bad per se — as of course companies are required to comply under HREDD laws. It all depends on
what they comply with — if this is only a reporting requirement, e.g. under the Modern Slavery Act, then
this can be perceived as a risk management tool rather than a substantive mechanism for preventing
and remedying corporate human rights abuses.'? Yet, if compliance is to the HREDD standard of
conduct under the UNGPs, then compliance is welcomed. Companies should take an expansive,
holistic, risk-based approach to HREDD in line with the expectations of the UNGPs. Regulators should
clarify accordingly the definition of ‘appropriate measures’ and the concept of ‘effectiveness’, which
should be always part of business measures to address actual and potential impacts.'?

Measuring the effectiveness of HREDD laws

Experts and companies agree that it is key to measure the effectiveness of HREDD on outcomes or
impacts to rightsholders.’?¢ While evidence on the practical impacts of HREDD legal models on
corporate practice is increasing as more companies are being covered by these laws, little is known
about their effectiveness in terms of impacts on rightsholders. This may partially be explained by poor
corporate practice on evaluation and tracking performance, by HREDD laws not being implemented
long enough to gather evidence on effectiveness, and by a lack of an agreed conceptual and practical
framework to understand and measure the effectiveness of HREDD legal models.'?’

A research project funded by the Modern Slavery and Human Rights Policy and Evidence Centre
(Modern Slavery PEC) explored the effectiveness of section 54 of the UK Modern Slavery Act and
conceptualised effectiveness in three ways: compliance with the requirements of the law, changes in
corporate behaviour, and outcomes.'? A further brief for the Modern Slavery PEC used this framework
to analyse the existing evidence on the effectiveness of HREDD laws - mainly the French and German
laws - and noted that that there is not a well-established evidence base to show effectiveness in any of
the types in the framework, especially in relation to their impact on preventing and mitigating human
rights abuses.'? What effectiveness means and how its elements can be measured qualitatively or
quantitatively is not yet clear.
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develop indicators and measure the effectiveness of HREDD legal models.
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Engagement with suppliers and shared responsibility

Visibility of the full value chain and gathering supplier data remains one of the more difficult and
resource intensive exercises for companies, especially from low tiers and in sectors characterised by
long and complex supply chains.’® The Federal Association of Materials Management, Purchasing
and Logistics surveyed 242 member enterprises in 2022, i.e. during the phase of planning and
implementation of the LkSG. Responding enterprises identified as key challenges ‘collecting and
analysing the supply chain data’ and ‘data quality and reliability’.'3' In the La Poste case, discussed
above, the trade union had also requested the publication of the list of all subcontractors and suppliers.
The court dismissed this request based on the protection of trade secrets.'3? It considered that it was not
essential to identify all suppliers and subcontractors and noted the practical difficulty of drawing up

such a list of partners, since it ‘can cover thousands of companies and fluctuate over time’. '3

We find that despite difficulties in obtaining full and continually updated visibility into their entire supply
chain, stringent regulatory obligations for HREDD risk assessment — and the risk of liability - are forcing
companies to find innovative ways to overcome these challenges. Many have responded to HREDD
regulation by developing as a first step a comprehensive mapping of their supply chain. As relying on a
manual assessment seems practically impossible, companies and their legal advisors are increasingly
looking at the use of new technology, including Al systems, to carry out more automated risk analysis.
The use of these tools is going to be an important factor in complying with HREDD requirements. There
are, however, important legal and ethical considerations in relation to the use of Al systems, which are
still largely not regulated.*

In relation to the prevention of potential adverse impacts, the CSDDD states that companies shall be
required to seek contractual assurances from a direct business partner.’® The LkSG also requires
contractual assurances from a direct supplier that it will comply with human-rights related expectations.
Several companies covered by the German law are indeed strengthening their contractual obligations
to suppliers following the spirit of the law and adhering to the BAFA guidance on shared responsibility.
BAFA emphasises the need for enterprises to collaborate with third parties instead of purely passing on
their own due diligence obligations to suppliers.'® Where human rights violations have occurred at a
direct supplier, an enterprise may only terminate its business relationship with this supplier as a last
resort (see below on responsible disengagement).’®” This provision reinforces the LkSG’s aim that
enterprises collaborate and engage with third parties. BAFA names some possible implementation tools
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that can be used to gain data for the risk analysis websites and reports from CSOs. '8 |t emphasises
the importance of collaboration between affected enterprises and their suppliers in the supply chain.'?
For the concrete assessment, enterprises can use their own information, audits, certifications, self-
assessment of suppliers as well as multi-stakeholder and industry initiatives or dialogues with those
affected from conditions in the supply chain.'® In regard to indirect suppliers, BAFA states that
information from multi-stakeholder or industry initiatives can constitute ‘substantiated knowledge’ of

human rights or environmental risks.'’

Audits and certifications have already shown to not be effective in identifying and assessing adverse
impacts in value chains and to be inconsistent with the UNGPs.'#2 These tools do not engage in the
systemic issues faced by large companies or allow stakeholders to give their perspectives as to where
the impacts to prioritise are.'*® Already in 2021, the Business and Human Rights Resource Centre
discussed how ‘businesses often rely on social audits to manage human rights issues in their supply
chains, despite evidence the model and its underlying logic are not fit for the purpose of improving
outcomes for people and planet.”’** Social audits are fundamentally different than HREDD in their
‘approach, scope, and ambition.’™> Audits are often a snapshot of time where a list of compliance
statements are ticked for a subset of suppliers, while HREDD requires ongoing review and substantive
engagement with stakeholders.'* Investigations also show that at times auditors may be pressured by
their clients to change or minimize their findings.'#” Research has criticized multistakeholder initiatives
in that they ‘are not effective tools for holding corporations accountable for abuses, protecting rights
holders against human rights violations, or providing survivors and victims with access to remedy.’'4®
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An assessment of the implementation of the LkSG concluded that the ‘first year of the Supply Chain Act
has shown that it is working... companies are also clearly showing that they are working on their supply
chains and paying more attention to the issue.”'*’ Yet there are some concerns that other companies
are focusing on developing contractual clauses to meet the requirement of addressing direct suppliers
but are not undertaking substantive risk-based HREDD processes. Contracts are useful - they make
HREDD enforceable, they set rules on the roles and responsibilities of both parties and build a
framework that can be improved. But they often lack effectiveness if only suppliers are obliged, the
buyer’s s role is ignored, perfection is prescribed or immediate termination is threatened.'°

Model Contract Clauses

The Responsible Contracting Project, an organisation that develops tools and examples of model
clauses and codes of conduct to integrate HREDD into commercial contracts, analysed the
requirements of the CSDDD in relation to what will be expected of companies’ contracts. !
Highlighting Articles 3, 10, 11 and 15 in the CSDDD, they argue that contracts in compliance with the
CSDDD ‘must be designed to support a broader, context-specific, and dynamic process for identifying,
preventing, mitigating potential adverse impacts and for correcting and remediating actual adverse
impacts’.’®? For contracts to align with the CSDDD, they recommend shared responsibility in due
diligence obligations between buyer and supplier, the buyer recognizing potential purchasing practices

that could exacerbate human rights risks, and avoiding one-sided guarantees and strict liability clauses

or immediate terminations that could inhibit suppliers from honestly sharing problems.

In October 2024, a group of business and human rights practitioners published the European Model
Clauses (EMCs) for responsible contracting under the CSDDD, currently under consultation.'>3 The
EMCs are a set of clauses based on the CSDDD and the shared responsibility approach to avoid risk
and responsibility shifting to suppliers. The EMCs aim to build on alignment with the CSDDD by
promoting shared responsibility and cooperation, establish HREDD obligations for both parties, make
clear that this includes buyers’ obligations to responsible purchasing and foresee a cooperative
procedure of dealing with identified and prioritized risks and violations.'>*

In general, companies in Europe continue to rely on social audits, third party certifications and
contractual clauses, not yet implementing a shared responsibility approach.'® A Shift report showed
that in 2023, contract clauses and commitments to codes of conduct were still an important aspect of
companies’ HREDD, but these clauses did not recognise a shared responsibility of the process. ' The
World Benchmarking Alliance highlights proactively engaging suppliers as an important aspect to build
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a holistic HREDD process, but companies across different sectors are passing liability along the value
chain without providing the required support.'’

We find that, while still not a common practice, some large companies are improving their approach to
share responsibility with suppliers and SMEs. For several years already, companies have been
‘increasingly noting the shortcomings of traditional code of conduct and audit processes and are
exploring more innovative and context-sensitive approaches.’'*® The Ethical Trade Initiative gives
examples of how members of their Learning and Implementation Community are integrating better
purchasing practices in the apparel industry.'®” KnowTheChain also provides examples of good
practices in companies on purchasing practices, living wages, recruitment, freedom of association and
other indicators.'°

We find, however, notable gaps in commercial practices changes — i.e. changes of sourcing practice
and purchasing practices (e.g. delivery times, payment terms), engagement with suppliers and use of
contractual leverage, providing financial or training support to SMEs and suppliers and the full
understanding that HREDD does not equate to policing suppliers. EU companies often do not reflect on
the ways that their purchasing practices can facilitate human rights impacts, and suppliers do not have
enough bargaining power to challenge these practices.'é! The World Benchmarking Alliance highlights
how most companies do not have responsible purchasing practices.'®? For instance, only 27% of
apparel companies in the 2023 Corporate Human Rights Benchmark disclosed evidence of
undertaking responsible purchasing practices.'®® A 2020 study by PWC and others on the DVL found
that 80% of SMEs were being required by large companies in their value chains to comply with human
rights obligations without receiving accompanying support (financial or otherwise).'* The Chamber of
Commerce in Dusseldorf undertook a survey of 180 German enterprises in July 2023, i.e. half a year
after the LkSG came into force. Only 10% of the surveyed enterprises stated that they knew the working
and production conditions at all their suppliers, i.e. along their entire supply chain; 40% know these at
their direct suppliers; 7% stated that they have no knowledge of these at all.’®®

Some companies are simplifying questionnaires they send to suppliers; to comply to the LkSG - for
example, they are trying to make one comprehensive, simpler set of questions to avoid overburdening
suppliers with several similar questions they use for other processes. But a reliance on questionnaires
and reporting alone risks making suppliers feeling policed in a one-sided relationship with large buyer
companies and fearing their answers are not what the buyer ‘wants to know’. Buyer’s requests for
information do not often further a real dialogue between the supplier and the buyer in relation to what
the actual risks are. Suppliers note spending considerable resources to comply with these requests, with
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little support, and have yet to see the connection between these activities and addressing relevant
human rights impacts.'% Buyer companies in turn gain little insight into key issues through these
processes. European companies ‘continue to ask suppliers to focus on tracking quantitative data only,
which often provides insufficient evidence of the effectiveness of measure.’'®” Following from the
CSDDD, Shift recommends business should ensure ‘that the use of contractual leverage is
accompanied by broader capacity-building measures to support due diligence through a partnership
rather than ‘policing’ approach’.'®® Suppliers are ‘actively interested in receiving guidance and tools to
help them identify and prevent human rights impacts,” and those that received support and investment
from their buyers feel ‘well-equipped to meet these expectations.’'®” A European Commission (EC)
publication states ‘many of the actors will need training, tools, technology or financial support to play
their roles effectively.’17°

Training is expressly mentioned in the LkSG in relation to direct suppliers. The enterprise must lay down
appropriate preventive measures vis-a-vis direct suppliers, including ‘the implementation of initial and
further training measures to implement the contractual assurances made by the direct supplier...”.1”
Some German companies are starting to provide training to some of their Tier 1 suppliers and
implementing a dialogue-based approach to training and communication internally and with their
value chain to further integrate the values of HREDD into the business relationship.'”2

The concern about who bears the costs of HREDD regulation is often discussed also in connection to
other related initiatives. For instance, the EU Deforestation Regulation imposes obligations onto
producers and traders to trace their products and show they are ‘deforestation-free’. This could end up
burdening producers in the Global South with significant costs to upgrade their systems and the risk
that smaller producers could be driven out of the market.'”® A survey of the effects of the LkSG on
German companies showed that many SMEs'”* are indirectly affected by the German Act, either
because they must report to their customers who fall under the laws or because their suppliers are
directly affected.!”> The EC noted that accompanying measures, as discussed below, ‘will have to
respond in particular to the challenges faced by MSMEs, smallholder farmers, artisanal miners and
producers/suppliers operating in areas of informality and weak governance.’'’*
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It is priority of the CSDDD to not cause an undue cascading burden on SMEs and advance the
engagement with suppliers and shared responsibility approach. The Directive addresses this by
requiring large companies to enter into ‘fair, reasonable and non-discriminatory’ contracts with their

business partners,'”” provide ‘targeted and proportionate support’,'”® and bear the cost of independent

third-party verifications.'” It also states that the use of contractual assurance and third- party
verification does not equate to the fulfilment of due diligence obligations, nor preclude liability. '8
Another key element of the CSDDD is the clarification of the importance of addressing the impact of
the company’s purchasing practices.'®' For example, the CSDDD states that companies should be
required to ‘make necessary modifications of, or improvements to, the company’s own business plan,

overall strategies and operations, including purchasing practices, design and distribution practices’. 82

Regulators need to ensure that the use of contractual assurances does not lead to large companies
offloading their HREDD obligations onto other companies that are not in the scope of CSDDD,
especially SMEs. '8 They should be required to approach the use of contractual leverage as a shared
responsibility practice, providing support and capacity-building measures to suppliers. Companies
should also be required to conduct thorough analyses of their purchasing practices to identify areas for
improvement and gather feedback from suppliers and develop and use purchasing policies that
contribute to living wages and incomes for their suppliers.'® Policymaking needs to be transparent and
inclusive to avoid speculations like the disproportionate impact of CSDDD on SMEs without recognizing
measures that are in place to mitigate this. '8

177 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
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‘Extraterritorial’ effect of the CSDDD

The CSDDD will have extraterritorial implications, an impact beyond the companies in scope on
companies outside of the EU that want to be a part of the EU market.'8¢ An estimated 10,000 businesses
outside of the EU will be affected by the CSDDD.'®” These are positive implications, including prompting
changes in the policies and practises of companies along value chains. To keep and further develop
their business relationships with companies falling within the scope of the Directive, foreign companies
will have to adapt to the new human rights and environmental standards.'® The CSDDD could prompt
further legislation in other countries, as it already has done in South Korea and Switzerland, which would
further level the playing field globally for companies.'®

A study commissioned by the Greens/EFA Group in the European Parliament on spillover effects of EU
legislation like the CSDDD on countries in the Global South noted that, while it is too early to see any
concrete effects, the CSDDD has prompted several countries to assess their HREDD domestic
legislation.'?® The EU is a significant trading partner of many countries in the Global South, which would

likely encourage other countries to align their laws to maintain access to the EU market. For example,
there are public intentions to develop legislation in Brazil and Chile that address HREDD, aligning with
the ‘international and EU movement advocating for such laws.’'”! While the reaction from private sector
in the Global South is still mixed, highlighting the need for guidelines and support from the national
governments, overall, the EU CSDDD was seen as a tool to further ‘enhance transparency, protect
human rights and improve labour conditions.’'?2

Balance between flexibility in the implementation of HREDD processes and legal specificity

There is a tension between an open, flexible approach to HREDD - i.e. UNGPs and OECD Guidelines
‘soft law’ standards and laws like the DVL — and a more prescriptive approach, for example in the
LkSG. A flexible risk-based approach can be more adaptable and commensurate but may give too
much discretion to companies and not provide enough legal certainty. The need for legal clarity and
certainty resonates with a previous BIICL study which identified these as key drivers for business support
for due diligence regulation.'”® Yet HREDD obligations mandated in hard laws risk a ‘tick-box
compliance’ approach replacing more innovative processes. The DIHR explains, a ‘closed list of
measures has the potential to stifle innovation and to encourage a compliance rather than a risk-based
approach to due diligence’.'”* There is a balance to be struck between the prescriptive elements of
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HREDD laws and their flexibility to allow companies to approach HREDD in a way that is reflective of
their own risk areas and processes.

Hard laws, enforced by national authorities (as opposed to ‘voluntary’ international standards) are
needed, but a not too overly prescriptive closed list of actions allow companies to still be flexible as to
how implement HREDD and adapt it to their own businesses. As noted above, the more experienced
and advanced a company is in their HREDD journey and in complying with the international standards
of the UNGPs, the less they are likely to find HREDD laws overly prescriptive. The CSDDD seems to
have made the right level of compromise by listing mandatory measures companies ‘shall’ take,
supplemented by voluntary measures they ‘may’ take — with proper guidance this should provide a
balance between legal certainty for companies about their obligations with the possibility of a flexible,
risk-based approach. This should provide needed legal clarity and certainty without dismissing the
value of a ‘closed list’, which is not too prescriptive but rather includes categories of appropriate
measures, and includes references to transformative business strategy and purchasing practices.

Under the CSDDD, companies are required to take ‘appropriate measures to identify and address their
impacts’ - defined as ‘measures that are capable of achieving the objectives of due diligence, and
effectively addressing the adverse impact identified’.'” The Directive includes a list of ‘appropriate
measures’ that companies ‘shall’ take and additional measures that companies ‘may’ adopt. For
example, companies ‘may take’ appropriate measures related to engaging with business partners, or
providing capacity-building, guidance, administrative and financial support such as loans or
financing.'?¢ As such, there is the recognition that companies have agency in the implementation of
HREDD requirements. Minimum ‘tick-box’ compliance is not embedded in the law. Companies can
also ‘box-tick’ voluntary commitments or can ambitiously implement hard law. Companies could in fact
even go beyond the non-mandatory appropriate measures and envision new areas to better implement
risk-based HREDD based on their experience and context. Companies cannot be fully compliant
without any indication of effectiveness. Various elements in the CSDDD are based on an indication of
effectiveness - e.g. the definition of appropriate measures, the explicit mentioning of purchasing
practices, and the obligations to track performance.

The LkSG was complemented by substantive guidance provided by the BAFA, which clarified new
terminology, like ‘substantiated knowledge’."?” While there are some mixed views on the BAFA
guidance, including the critique of deviation from the UNGPs, overall we find that companies consider
BAFA guidance helpful to guide compliance and the German HelpDesk as an important system of
support. The German government has also published guidance on collaboration in supply chains,

195 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
3(1)(o).
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questions 6.13 and 6.14. On substantiated knowledge see ‘It is important that this term is practically applied to
uphold the spirit of the law and is not artificially narrowed... ‘substantiated knowledge’ should be broadly
interpreted and companies are advised to identify and manage their human rights risks in an ‘integrated and
proactive manner...to maximize efficiency, prevention and positive impact.” Business and Human Rights Resource
Centre, ‘Beyond Tier 1: Exploring “Substantiated Knowledge” in the German Supply Chain Act’ (2024).
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which provides recommendations for collaboration between companies and their suppliers which does

not rely on cascading responsibility down the supply chain or put undue burdens on the supplier.'”®
While authoritative guidance has been issued to clarify terms under the LkSG, interpretation has been
left to judicial decisions in relation to the DVL. In an initial phase of implementation of the DVL,
companies considered terms like ‘serious’ impacts, and ‘adequateness’ of the vigilance plan too vague.
An issue of the DVL is that (unlike the CSDDD) some of the language is built on concepts that are not
grounded in the international standards. Years after the DVL came into force, a certain amount of
hindsight is still called for, given that case law is still in its infancy, but increasingly judicial
inferpretation is clarifying details of the required vigilance plans, which did not have sufficient level of
precision in the law.'”? We note also that companies must deal with similar issues in other fields. For
example, ‘adequate measures’ is a term that is used in anti-corruption or occupational health & safety
to define a standard of processes and procedures. ‘Adequate’ may be ambiguous, but it is not a new
concept.

The DVL left some confusion about the level of involvement needed to trigger civil liability - as to when a
company would be ‘linked to’ rather than ‘contributing’ to a human rights impact as defined in the
UNGPs. This may result in some companies trying to understand how to be ‘linked to’ rather than
‘contributing’ to a human rights impact via a sort of tick-box approach to avoid a potential remediation
claim. Now, for companies that have not internalised the UNGPs involvement framework, this ‘checklist’
approach will not work under the CSDDD because there will be administrative supervision to scrutinise
this and attached accountability. The CSDDD has adapted the involvement framework — while still based
on the UNGPs - to provide additional clarity. The language of involvement was reframed to separate
categories of causation to better clarify the link with the civil liability regime. The CSDDD’s concepts of
‘cause’, ‘jointly cause’ and ‘caused only by a business partner’ are based on the UNGPs’ approach to
involvement — i.e. involvement as a spectrum rather than set categories.??® Policy makers should also
clarify the civil liability regime in an expansive approach that focuses on the UNGP’s pillar Il access to
justice.?0

The EC will issue guidelines (general and sector-specific) on several due diligence aspects of the
CSDDD - including on meaningful stakeholder engagement, responsible disengagement and fair
purchasing practices. These guidelines should take the perspective of going beyond outlining relevant
processes and instead focus on expected outcomes and effectiveness in relation to appropriate
measures.?? To prepare these guidelines, which need to be finalised by 2027, there will be public
consultations as well as targeted outreach to ensure all sectors, groups, CSOs, regional voices are
listened to and can input.

Aside from EC guidance, Member States will develop accompanying measures — such as dedicated
websites, platforms or portals — giving special consideration to the SMEs that are present in the chains
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of activities of companies.?®® Such accompanying measures are crucial for a successful implementation
of the Directive and a core idea of UNGPs Pillar |, which clarifies that home states should provide

guidance and technical and financial assistance to companies to facilitate implementation.?%* It is key

that accompanying measures are developed in a coherent approach that aligns with international
standards, especially as these measures are relevant not only for companies in scope of the regulations
but also for companies affected as a part of the value chain. These measures should be developed in
consultation with CSOs, trade unions and national human rights institutions.

The specific guidance that will be issued by the EC and accompanying measures by Member States ‘for
the effective and inclusive implementation of due diligence are as important as the underlying legislation
itself’ .25 Yet reflection should be also given on the extent to which companies have already tried to
implement the international standards, and that in case of misalignment between national HREDD, as
discussed above, existing UNGPs and OECD guidance and good practice already may already fill the
perceived ‘guidance gap’. The field of HREDD has developed considerably since 2011 and ample
guidance has been issued already — therefore, while additional authoritative guidance is welcomed, the
focus now should be on hard law with proper enforcement mechanisms. The transition from voluntary to
regulatory and enforcement measures needs to be mirroring the UNGPs spirit. The objective of HREDD
laws is generally to codify UNGPs, and therefore businesses could look to UNGPs for guidance and
accordingly would be compliant across the board of HREDD requirements.

Changes in internal corporate HREDD governance

The introduction of HREDD laws in Europe has spurred significant changes in how corporations govern
and oversee their HREDD obligations. These legislative frameworks have led companies to establish
specialized committees, integrate human rights into board governance, and implement robust internal
mechanisms to ensure compliance. We find some progress in terms of escalating human rights issues
to senior level people within the company and regularly updating senior board members on their
progress. In general, however, there are still important gaps in internal HREDD corporate governance
practices, in particular the allocation of responsibility for overseeing and implementing day to day
HREDD. This may represent a missed opportunity for the CSDDD, which does not clarify expectations
on management and boards in relation to responsibility for HREDD. In the design of new transposition
laws, regulators should encourage companies to put in place adequate governance structures and
assign directors’ responsibility for oversight of HREDD requirements.

One of the key challenges identified in the implementation of the DVL by a 2019 study was ‘ensuring
that the highest levels of the parent company send a strong signal about implementation and
monitoring across the entire group’.2% A 2018 Shift report highlighted that, before the DVL, the
average company offered scant information regarding its organizational structure related to human
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rights, with the average company scoring only 2/5 on a ‘maturity’ scale.?” A 2019 follow-up report
revealed an improvement in the average score regarding the issue of governance, which went up
slightly to 2.63/5.%% The report affirmed that ‘more than half of companies now identify more or less
clearly who is responsible for human rights risks’ within the companies, often through the creation of
dedicated working groups.2%?

According to another 2019 CSO report, 70% of DVL in-scope companies mentioned in their vigilance
plan the internal stakeholders involved in drawing up and implementing it (i.e. purchasing, CSR,
sustainability, legal, audit and internal risks, and human resources).?'® The study, however, noted that,
in the majority of cases, the more operationalisation-focused departments were not involved in drawing
up and monitoring the company’s compliance with the plan.?'" Only 25% of companies had steering
committees dedicated to monitoring compliance, and only 35% had their vigilance plan reviewed at the
most senior level.?'? Environmental and climate change risks seem to not be integrated in vigilance
plans as well. A 2018 CSO report found that only 14% of companies incorporated environmental
indicators in their vigilance plan, and a 2022 study which analysed the vigilance plans of 25
companies with a focus on climate change (selected for their elevated carbon footprint) - revealed that
10 out of 25 companies failed to include climate change-related impacts as part of their vigilance
plans.?3

The LkSG is the only HREDD law that explicitly require companies to change their governance structure
(see text box below). It requires companies to allocate the responsibility to monitor risk management
and implement the company’s obligations under this law to a person or a team, and the government
recommends companies to create responsibilities in all relevant parts of the company - including at the
board level, compliance department and purchase department. Trainings are also mentioned expressly
in the LkSG in relation to the duty to undertake preventive measures. Regarding the enterprise’s own
area of business, the LkSG requires, amongst other measures, ‘the delivery of training in the relevant
business area’.?'* A review of German companies in scope of the LkSG before the Act came into force,
found that all had a small central unit that drove HREDD but had a decentralized approach to
implementation.?'> The companies reviewed in the report often had a committee linked to the board of
directors and had strong, regular dialogue with the board and executive management.

The analysis of the implementation of HREDD obligations under the LkSG demonstrates that enterprises
need to ensure that the LkSG is approached holistically. For example, the risk analysis requires input
and knowledge from different departments. The risk analysis principally covers the enterprise’s own
area of business and its first tier (direct) suppliers. In relation to the own area of business, the enterprise
should consider whether any of its own activities constitute a risk to its human-rights related or
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environment-related obligations. Identifying potential risks to human rights in its own area of business,
by definition, necessitates assessing different departments. Also, the LkSG stipulates that the results of
the risk assessment must be communicated internally to the relevant decision-makers such as the board
of directors or the purchase department.?'®

In terms of primary responsibility for implementing the LkSG, there is a tendency to shift human rights
issues in supply chains from the sustainability department to the compliance department. This
department must then, as part of the due diligence obligations, communicate with relevant
departments across the enterprise with the purchase department being mentioned in the law, for
example, by stating that, as part of its preventive measures, an enterprise must lay down, the
‘development and implementation of appropriate procurement strategies and purchasing practices that
prevent or minimise risks’.2'”” Companies have increased human and financial resources to implement
HREDD processes because of legal requirements. Evidence about German LkSG shows that most
companies have recruited additional staff members. A study on the impact of the LkSG on 2,000
enterprises in Germany found that about 1/3 of the surveyed enterprises stated that they need one full-
time member of staff to comply with the LkSG.2'8 Another third of the enterprises said that they would
require up fo three full-time members of staff, 17% need up to six full-time members of staff and 10%
need more than six. There is also a rising trend in designating a Head of Human Rights position in
companies with the LkSG as a driver for this appointment, as it is a requirement for compliance.?'?

Corporate change requirements in the LkSG

Public limited companies in Germany (Aktiengesellschaft, AG) have a two-tier board which divides
responsibilities between the management board (which manages the company day-to-day) and the
supervisory board (which supervises the management board).?2° In principle, the management board is
responsible for the enterprise’s compliance. This includes compliance with the LkSG as well as other

laws.??! This compliance duty is part of its central managerial tasks. The board cannot delegate its
responsibility for compliance to individual board members nor to subordinate levels of hierarchy in the
enterprise.?? It follows from the board’s general responsibility for compliance that the whole board is, in
principle, also responsible for complying with and implementing the HREDD obligations of the LkSG in

the enterprise’s compliance structure.??? Irrespective of its overall superior responsibility, the board may

delegate the operational implementation of the compliance tasks, and it can decide how it exactly
organises its compliance structure. It can either divide the compliance workload between individual
members of the board (horizontal delegation) or delegate it to subordinate levels of management in the
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hierarchy of the enterprise (vertical delegation). In both cases, the establishment of clear organisational
responsibilities is a central part of an effective compliance organisation.??

The different due diligence obligations of the LkSG must be delegated as the board of a large enterprise
cannot undertake these obligations itself. The situation is comparable with other compliance duties such
as in relation to bribery or data protection. Regarding these areas, enterprises often employ Compliance
Officers. The LkSG obliges enterprises to establish an ‘appropriate and effective risk management
system’ to comply with due diligence obligations.??> Moreover, the LkSG stipulates that the enterprise
must ensure that it is determined who within the enterprise is responsible for monitoring risk
management, for example, by appointing a human rights officer.??¢ A human rights officer is just
mentioned as an example of this person. Enterprises can assign the function to a different person.??’
Given the oversight that the responsible person has for risk management in relation to human rights and
environment-related obligations, it is important that the person has the necessary independence and
expertise and is in direct contact with the management board.??® Whilst the person must be internally

employed, this person must undertake the function independently to ensure an effective monitoring of
the risk management system. For some time, there were divergent views about the question of whether

the person responsible for monitoring the risk management system in the enterprise could be a person
external fo the enterprise. The FAQ from BAFA has now clarified this in the way that responsibility should
be assigned internally, but that the internally responsible person may seek external support.??? This
approach is in line with the fact that, in business practice, individual parts of the governance system can
be supported by external expertise.?3°

Dealing with HREDD processes is a cross-departmental issue. Determining the person that is responsible
for the supervision of the risk management system is a due diligence obligation of the enterprise. The
intention of the legislator is that, due to its monitoring function, the responsible person should not be
involved in the implementation of the risk management system.?%! The government'’s justification for the
LkSG noftes that it is a cross-departmental task to supervise the enterprise’s compliance with the due
diligence obligations. This should involve creating responsibilities in all relevant parts of the enterprise
such as at board level and in the compliance department as well as the purchase department.?*? It is the
board’s duty to ensure compliance with legal obligations, including the LkSG.2% The requirement in
section 4(3) that ‘senior management must seek information on a regular basis, at least once a year,
about the work of the responsible person or persons’ further emphasises the board’s overall
responsibility. Also, the Act expressly stipulates the duty of senior management to adopt a policy
statement on the human rights policy that the enterprise must issue.?34
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HREDD laws are triggering internal discussions among different departments, from CSO/sustainability
and legal to supply chain, risk management, and procurement. A 2020 study on corporate due
diligence practices found that companies wanted to simplify internal processes in incorporating
HREDD.?> A company in this study, for example, noted that they have centralized their operating
systems, tools and processes and integrated HREDD into these processes.?®¢ Furthermore, some
companies are forming cross-functional teams or committees to respond to HREDD laws (with
representation from sustainability, legal, compliance, and procurement). It is necessary to involve also
the more operationalization-focused departments and ensure that these departments have a shared
understanding of HREDD to ensure that HREDD measures are effectively implemented.

Our study found that there are still important gaps in HREDD corporate governance practices, and in
particular the allocation of responsibility for overseeing and implementing day to day HREDD. %’
According to the 2023 Corporate Human Rights Benchmark, only 27% of companies allocate clear day
to day responsibility for a company’s HREDD processes.?®® The assignment of responsibility within the
company is a key element to ensure corporate respect for human rights. % It requires clearly identifying
who is responsible for human rights and environmental risks in its daily management.?40

HREDD legislation could be used to drive up capability within an organisation. Compliance with hard
laws alone should have directors assessing its requirements as part of risk mitigation. Boards are
starting to take notice of HREDD laws and are taking HREDD as a serious consideration — rather than a
‘voluntary’ matter. Obtaining senior level buy is crucial for effective implementation of HREDD laws as
this secures provision of resources and training needed and may facilitate coordination between
different departments for implementation. Engagement by executive management and boards is
necessary to ensure a meaningful HREDD process and to make this a matter of strategic priority. 24!

Consultation on the CSDDD indicated support from individual companies and business associations
(over 70% of 211 respondents) for the integration of sustainability risks, impacts and opportunities into
the company’s strategy, decisions and oversight.?42 The CSDDD, however, dropped some elements
related to corporate governance included in the previous proposal — including directors’ duty of care,
directors’ responsibility for overseeing the due diligence policy and process, and requirements that
directors report to the board.?** The CSDDD's references to business strategy will, however, need to
necessarily involve the board. For example, in relation to combating climate change, the CSDDD states
that ‘the business model and strategy of the company’ are compatible with the transition to a

235 Smit and others (n 100).

236 ibid 966.

237 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55).

238 World Benchmarking Alliance, ‘Corporate Human Rights Benchmark’ (n 163).

239 Shift, ‘Human Rights Reporting in France: A Baseline for Assessing the Impact of the Duty of Vigilance Law’ (n
207) 22.

240 ibid.

241 Danish Institute for Human Rights, ‘The EU Corporate Sustainability Due Diligence Directive: Maximising Impact
through Transposition and Implementation’ (n 55).

242 Eyropean Commission, ‘Sustainable Corporate Governance Initiative: Summary Report — Public Consultation’
(2021).

243 European Commission, Proposal for a Directive of the European Parliament and of the Council on Corporate
Sustainability Due Diligence and amending Directive (EU) 2019/1937 2022.

Towards new Human Rights and Environmental Due Diligence laws: Reflections on changes 34
in corporate practice


https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-governance/public-consultation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0071
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0071

sustainable economy and the Paris Agreement.?*4 Regulators should require companies to put in place
adequate governance structures and assign directors’ responsibility for oversight of HREDD
requrements.

Stakeholder engagement

Under the DVL, there is no obligation to meaningfully engage with stakeholders. The DVL does
encourage the consultation of stakeholders by affirming that the vigilance plan is ‘meant to be drawn
up in association with the company’s stakeholders’ but does not make it compulsory.?4> It only requires
consultation with trade unions in relation to setting up the whistleblowing mechanism.?4¢ The French
Constitutional Council highlighted that the reference in the law to the involvement of stakeholders in
the drafting of the vigilance plan merely serves as an incentive.?*’ It is, however, key to involve
stakeholders in the development of the vigilance plan to that it does not become a form of internal
audit.?*® The lack of meaningful stakeholder engagement as a legal requirement in the DVL is resulting
in an overall deprioritising of this aspect of HREDD.?#’ Various reports have shown that consultation
with external stakeholders has remained very limited following the adoption of the DVL.2°

A 2020 report for the French government on the DVL highlighted that insufficient dialogue with relevant
stakeholders, and more specifically with NGOs, constituted one of the main pitfalls of the
implementation of the law.23" A 2019 Shift report found a decrease of reporting on stakeholder
engagement after the DVL was adopted and affirmed that ‘stakeholder engagement appears to be the
area where disclosure has actually become weaker, with four companies having slightly regressed, and
an average score going down to 2.2 from 2.5/5 before the duty of vigilance law.’?2 The report noted
that stakeholder engagement is hardly mentioned in most vigilance plans and implementation reports,
and, where mentioned, it is normally done through vague statements such as ‘in constant dialogue with
stakeholders’.2>® Another CSO report found in 2020 that only 5% of companies had a vigilance plan in
which stakeholders had meaningfully provided inputs.?* Amongst these companies, only one of them
reported to have consulted local communities as part of stakeholders involved for the design of the
vigilance plan.?> The decision in La Poste clarifies the importance of stakeholder engagement. The
trade union had, among other things, asked that La Poste adopt several measures - for example, in the
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areas of subcontracting and harassment. The Court rejected these requests, holding that they went
beyond the powers conferred to the judge as the judge could not substitute to the company and its
stakeholders in requiring the introduction of precise and detailed measures. It is up to the company, in
association with its stakeholders, to ‘carry out an analysis of the risk factors...in order to reasonably
develop an effective measure to avoid or limit the risk’.2%¢ This decision is important, and it should push
companies to reassess the level of consultation with stakeholders in the development and
implementation of the vigilance plan, ensuring that consultation is documented.

The LkSG requires enterprises to consult stakeholders and to cooperate with stakeholders in several
ways.?%’ First, stakeholders are relevant for the risk analysis according to section 6. The LkSG pursues a
risk-based approach, and it does not allow enterprises to simply pass on its own due diligence
obligations to its suppliers.?*® The risk analysis is divided into an abstract and a concrete assessment.
Stakeholders are relevant for the risk analysis, both regarding direct suppliers and regarding gaining
substantiated knowledge that necessitates a risk analysis of an indirect supplier, as also discussed
above.?? Stakeholder engagement is also significant in relation to the grievance mechanism required
by the LkSG (see also below).

Pakistani trade union engaging with German textile company

The European Centre for Constitutional and Human Rights (ECCHR) highlights an example of
stakeholder engagement where trade unionists from Pakistan were able to sit down with a large German
textile company. At first, in February 2024, they credited the German LkSG for encouraging companies
to talk to trade unions to better understand their working conditions, and the trade unionists discussed
how the Act helps to protect the rights of textile factory workers.?¢? A representative of the Pakistani trade
union said that the textile company supplier ‘was finally willing to sit down with us as a local trade union

to discuss solutions for improving working conditions ... the German Supply Chain Act could indeed
function as a catalyst for better working conditions in Pakistani textile factories’.?¢' An ECCHR update in
June 2024, however, shows that the agreement reached in negotiations with the supplier and the trade
union was not upheld by the supplier and ‘repeated attempts to involve the company ‘to persuade their
supplier to adhere to the agreement failed’.?6?

While progress has been made over the years,?®3 large companies that have processes for stakeholder
engagement in place were already doing so in accordance with the UNGPs and OECD Guidelines.
There is no evidence of clear improvement in consistent approaches to meaningful stakeholder
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engagement directly because of the DVL, which does not mandate it, and not enough evidence yet in
relation to the LkSG. Companies generally did not have a systematic approach to involving
rightsholders.?%* Many still approach it as an ‘add-on’ instead of core to the HREDD process. There is
still a reliance on multi-stakeholder or industry initiatives, sometimes seen as a substitute for meaningful
stakeholder engagement. World Benchmarking Alliance highlights engaging with stakeholders as an
important aspect to build a holistic due diligence process under the CSDDD framework and noted that

only 27% of the companies they evaluate involve rightsholders in due diligence processes.?* They also

note in their 2024 Social Benchmark report that only 9% communicate examples of engaging with
stakeholders.?¢ Business and Human Rights Resource Centre highlights that most companies do not
engage with rightsholders, and those that do have some forms of engagement do not properly
consider the safety risks of relevant stakeholders, which leads to division, exclusion and intimidation in
the relevant communities.?’

The CSDDD requires companies to engage ‘meaningfully’ with stakeholders but with some
loopholes.?8 In line with international standards, such as the OECD Guidelines, meaningful
engagement with stakeholders is required throughout the entire HREDD process. The CSDDD limits
stakeholder engagement to specified stages of the HREDD process - including when gathering
information, developing correction plans, making the decision to terminate or suspend a business
relationship or developing remediation.?%? Stakeholder engagement is not required in the design of
actual engagement framework, nor is it required in a company establishing and maintaining a
notification mechanism and complaints procedure.?’® Meaningful consultation with relevant
stakeholders is a cornerstone of the whole HREDD process). The UNGPs and the OECD Guidelines
need to be the authoritative standards to follow to ensure engagement through the entire HREDD
process. Another problem is that engagement with affected and potentially affected stakeholders is not
separated from the different engagement companies have with various stakeholders. The CSDDD
includes in the definition of ‘stakeholders’ workers and trade unions, consumers and other potentially
affected individuals or communitas — and more broadly CSOs and national human rights institutions.?”!

Grievance mechanisms

The DVL requires companies to include in their vigilance plan an alert mechanism collecting reports of
potential and actual adverse impacts, which must be drawn up in consultation with the company’s
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trade unions. The DVL, however, does not specify whom the alert mechanism should be available to -
international standards like the UNGPs clarify that they should be accessible to all individuals and
communities who may be adversely impacted by the activities of the company.?72

A 2019 Shift report on the level of company disclosure, noted a slight improvement in 35% of the
companies reviewed the year following the adoption of the DVL regarding reporting on grievance
mechanisms.?”? Yet, the report noted that grievance mechanisms and remediation were areas where
reporting was still at a basic level.?”* The report highlighted that ‘half the companies reviewed describe
a generic hotline available to employees only’.?”5> Another CSO report found that 78% of companies
included a description of an alert system within their vigilance plan, and 75% of them provided a
description of what the mechanism consisted of.?”¢ The study found that the majority of the alert
systems relied on an online platform or an email address, only few relied on verbal communication,
and only 13% of companies published the outcomes of the alert mechanisms in their vigilance
statements.?’’

The requirement for grievance mechanisms in the LkSG has had some reported positive effect in
strengthening the view of affected communities and civil society (see e.g. report from CLB above).
The LkSG requires the establishment of a ‘complaints procedure’ as one of the due diligence
obligations.?”? The enterprise must ensure that an ‘appropriate internal compliance procedure is in
place’ which should enable persons to report human rights and environment-related problems.?® The
LkSG lays down procedural requirements for the internal complaints system. Alternatively, instead of an
infernal procedure, the enterprises can participate in appropriate external complaint procedures.?' The
complaints procedure must be accessible to potential parties involved and maintain confidentiality. The
effectiveness of the complaints system must be reviewed at least once a year. It was the intention of the
legislator that the target groups of the complaint procedure in the LkSG should be consulted in the
development of the grievance mechanism so that they can raise points of accessibility and functionality
for their specific needs (another example of stakeholder engagement as BAFA guidelines note an
expectation for focus on stakeholder engagement in the complaint procedure).?®? Companies reviewed
in a report for the German government often had multiple grievance mechanisms targeting accessibility
for different groups; some of them were using feedback data from the grievance mechanisms to
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develop their risk assessments and due diligence measures.?® A large German retail company, for
example, states that in line with the LkSG it implemented a grievance procedure and that it has
received positive feedback on the clarity and ease of use of the mechanism.

When integrated with other types of alert mechanisms as part of other compliance processes,
companies need to ensure that the specific nature of HREDD risks are taken into account. A 2022
report on the DVL noted that companies are merging HREDD grievance mechanisms with their
obligations under Sapin Il regarding corruption.?®* This approach should be avoided due to the
different ways these two mechanisms should be set up as defined in the laws. Synergies between the EU
Whistleblowing Directive,?8 which requires companies to provide internal mechanisms for
whistleblowing, and corporate human rights grievance mechanisms have also been discussed, pointing
out that workers may be more confident filing complaints under whistleblowing mechanisms.?8 The
objective of the Whistleblowing Directive - to protect against retaliation of a person with a work-based
relationship to a company reporting unlawful conduct — is however different from HREDD-mandated
grievance mechanisms. The UN Working Group on Business and Human Rights say that ‘companies
have adopted good practices to reduce human rights and corruption risks by aligning their
implementation of anti-corruption compliance programmes and human rights due diligence
processes’, but it notes that there is ‘'no one-size-fits-all approach’ that could integrate both anti-
corruption and human rights, recognizing that ‘fully integrating anti-corruption and human rights due

diligence could risk watering down core commitments to respect human rights’. 2’

While some larger companies are developing grievance mechanisms in consultation with stakeholders
— both in response to HREDD laws and because of UNGPs expectations — this is an area where most
progress still needs to be made. At the same time, this is one of the HREDD duties that can be
implemented and monitored from the beginning, other than the iterative and process-oriented rest of
HREDD duties. Operational-level alert and grievance mechanisms can play an important role in
identifying adverse human rights impacts arising out of corporate activities, tracking the effectiveness of
the HREDD processes in place and in enabling remediation for those who have been impacted. The
World Benchmarking Alliance highlights the remedy aspect of operational grievance mechanisms as a
key aspect to build a holistic due diligence process under the CSDDD framework and noted that while
91% of the companies have a grievance mechanism, only 5% of companies ensure transparency and
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287 UN Working Group on Business and Human Rights, ‘Connecting the Business and Human Rights and the
Anticorruption Agendas: Report of the Working Group on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises’ (UN Human Rights Council 2020) A/HRC/44/43 15-16.
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predictability as a part of the grievance mechanism process.?® Companies are still to embrace the role
that grievance mechanisms can play as a human rights risk prevention tool (helping the company to
become aware of issues as early as possible and preventing a possible worsening of the situation).??
Companies need to communicate appropriately with all potential users (internal and external) and instil
trust in the mechanism, as well as to ensure that all stakeholders are able to alert the company.??°
HREDD processes could reduce the existing power imbalances between companies and workers,
especially when it comes to prevention and remediation of human right abuses, for instance by
enabling victim-centric remediation.?’"

The CSDDD requires a notification mechanism and complaints procedure, as well as remediation of
actual adverse impacts.??? Regulators should stress how grievance mechanisms such as notification
mechanisms and complaints procedures are essential tools for companies to prevent, address and
resolve human rights impacts within their operations and supply chains. By engaging stakeholders,
companies can enhance the effective implementation of grievance mechanisms and ensure that these
mechanisms are accessible, effective and trusted by the communities they impact, following the
effectiveness criteria for grievance mechanisms in the UNGPs. Regulators should include a monitoring
and disclosure requirement regarding their impact and effectiveness that includes more substantive
disclosure of ‘accessibility of the complaints system, the way complaints are handled, and the outcomes
' 293

produced for rightsholders’.

Responsible disengagement

Both the UNGPs and the OECD Guidelines outline the decision-making process for business
disengagement, based the concept of leverage. When considering ending the relationship, the UNGPs
elaborate on the business responsibility to engage with a business partner and use its leverage to
address adverse impact; the OECD Guidelines refer to disengagement as a measure of ‘last resort’. 27
The UNGPs recognise situations where termination is appropriate, due to severity of the abuse and the
inability to exert leverage to change the situation, also in line with the latest briefing from the OHCHR
on difficult contexts (see more below).

The CSDDD also clarify that disengagement from suppliers should only happen as a last resort and in
a responsible manner.?’> Under the CSDDD, terminating business relationships should only happen

288 Ardea International (n 162).

289 Shift, ‘Human Rights Reporting in France, Two Years In: Has the Duty of Vigilance Law Led to More Meaningful
Disclosure’ (n 208) 10.

290 ibid.

291 Deva (n 69); McCorquodale and Nolan (n 120); Nolan (n 124).

292 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
12,14.

293 Harrison, Wielga and Parejo (n 285) 14.

294 Office of UN High Commissioner for Human Rights (n 1); OECD (n 8).

295 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
10(6), 11(7). in relation potential and actual adverse impacts respectively - “refrain from entering into new or
extending existing relations with a business partner in connection with which, or in the chain of activities of which,
the impact has arisen and shall, where the law governing their relations so entitles them, take the following
actions, as a last resort”. Both articles also mention preliminary steps before deciding to suspend or terminate
business relationships, including i) assess the adverse impacts from doing so and ii) taking steps to prevent,

Towards new Human Rights and Environmental Due Diligence laws: Reflections on changes 40
in corporate practice



when there is no reasonable expectation that leverage efforts including temporary suspension of
business relationships would succeed or the prevention action plan has failed.?? The CSDDD also
recognises the need for immediate disengagement in cases of state-imposed forced labour.?’” Other
points in the CSDDD such as consideration of purchasing practices and living wages and the additional
provisions that should be afforded to SMEs in supply chains are also based on discouraging
disengagement.

Despite fears of HREDD ‘unintended consequences’ such as promoting business termination (without
responsible engagement) or even complete divestment from certain countries, our study did not find
evidence of irresponsible disengagement or divestment because of HREDD laws. A survey by the
Chamber of Commerce in Dusseldorf indicates that most enterprises (60%) do not plan to terminate
their business relationships with their direct suppliers, but that about 20% consider restructuring their
supply chain, and a minority of German companies (8%) has divested from countries with low human
rights standards. 28 After one year of implementation of the German law, a survey of German
companies showed that some companies had partially withdrawn from countries with weak governance
or were planning to do s0.2? A slightly higher proportion of companies were using more suppliers from
countries with high standards for human rights protection.3® The exit from specific countries or regions
cannot, however, be directly linked with the implementation of the French or German laws. The survey
on the German law for example says that the analysis is ‘not conclusive but rather indicative for
observed adverse effects due to increased requirements’.2%" Evidence related to companies divesting
from high-risk countries, and conflict-affected areas (see also text box below) show that reasons like
legal and reputational risks and operational issues play the most significant role. For example, a BIICL
report about investment in Ukraine concluded that ‘from a business perspective factors impeding the
investment attractiveness of Ukraine include concerns about the safety of physical infrastructure, judicial
capacity and capability, inefficiency of court administration, corruption and the undue influence of law

enforcement bodies’.3%2

An apparent tension is noted between HREDD standards requiring companies to engage with business
relationships and use their leverage to try and improve the situation and regulation like the EU
Deforestation Directive, which prohibits market access for commodities if they are linked to

mitigate or end the impacts of such suspension or termination providing notice to the business partner. See
International Peace Information Service and Solidaridad, ‘Due Diligence and the Risk of Disengagement:
Experiences from the Mineral Sector and a Way Forward for the CSDDD’ (2023); Rainforest Alliance and others,
‘Supporting the Implementation of the EU Corporate Sustainability Due Diligence Directive in Global Supply
Chains Involving Smallholders and Their Communities’ (2024).

296 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 (n 9) art
10(6)(b).

297 ibid para 50. ‘Companies should suspend their business relationships with the business partner, thereby
increasing their leverage and increasing the chances that the impact is addressed. Where there is no reasonable
expectation that these efforts would succeed, for instance, in situations of state-imposed forced labour, or where
the implementation of the enhanced prevention action plan failed to prevent or mitigate the adverse impact, the
company should be required to terminate the business relationship with respect to the activities concerned if the
potential adverse impact is severe’.
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deforestation.3%® No-deforestation policies risk resulting in companies disengaging without considering
the human rights implications and leaving affected communities in a more vulnerable position. CSOs
looked at unintended consequences in relation to divestment reported after the addition of a provision
on conflict minerals from the Democratic Republic of Congo in the US Dodd Frank Act and the
adoption of the EU Conflict Minerals Regulation.3%* Such legislations were narrowly scoped to conflict
minerals primarily from specific geographic areas which ultimately led to companies divesting or de-
risking from those high-risk areas. Instead, the CSDDD mandates an overall risk-based approach not
limited to certain areas or sectors, and it is not anticipated that implementation of HREDD measures by
companies will result in divestment.

Divestment, de-risking or withdrawal without an attempt to use leverage and change practices would
be misaligned with the spirit of HREDD. But considering disengagement after companies have tried to
address impacts is legitimate, as the UNGPs and now the CSDDD clarify. De-risking is part of sourcing
strategy to avoid current or future sourcing from a high-risk area, sector or type of supplier;
disengagement is only in relation to a single business relationship. The extent to which companies are
likely to disengage depends on several factors including the nature of the commodity, its availability
elsewhere and whether it requires long-term relationships with suppliers. In line with international
standards, there is evidence that companies are considering human rights issues when deciding to
engage or terminate business relationships.3% Following international standards means only
disengaging as a last resort and, before cutting ties with a business partner, taking into consideration
its potential impact on rightsholders.3% Businesses are recommended not to not disengage but engage
in long-term relationships with suppliers and provide support to SMEs.?%” Regulators should reflect the
requirements of the CSDDD and the expectations of the UNGPs by ensuring that companies must take
this info account in their assessment, consult with stakeholders, and consider remediation obligations in
the context of decisions to disengage from a context or business relationship, recognising that
disengaging can lead to a worse situation for rightsholders and the environment.?% In line with the
UNGPs and the CSDDD, companies ‘should invest in time-bound plans to increase leverage — while

also recognizing when there are no reasonable prospects that their use of leverage can be effective’.3%

303 Anouska Perram and Norman Jiwan, ‘Human Rights Violations Connected with Deforestation — Emerging and
Diverging Approaches to Human Rights Due Diligence’ (2023) 8 Business and Human Rights Journal 110.

304 |International Peace Information Service and Solidaridad (n 295).

305 World Benchmarking Alliance, ‘Corporate Human Rights Benchmark’ (n 163).

306 Rainforest Alliance and others (n 295). The report highlights four types of accompanying measures relevant for
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regulatory environment and support ecosystem in partner countries
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Heightened HREDD and responsible exit in conflict-affected contexts

Business with operations or business relationships in conflict-affected regions should address a range of
complex impacts related to the conflict, its root causes and their impact on the wider economy. The UN
Working Group on business and human rights clarifies that a conflict situation requires heightened
HREDD that considers the impact of business on the conflict itself as well as on human rights.31°
Companies need to weigh the implications - on human rights and on the armed conflict - of withdrawing
from a conflict-area and the implications of staying. If a company’s operations exacerbate the conflict or
cause or contribute to human rights harms, it may be necessary to withdraw.3'" In situations of armed
conflicts, additional international humanitarian and international criminal law standards apply to
companies and their directors who must consider whether their operations contribute to gross human
rights violations or international crimes. Companies investing in or partnering with a state responsible
for violations of international law have a particularly salient risk of aiding, abetting, or facilitating the
government’s violations.3'? Companies must conduct heightened HREDD regarding both their operations
and their whole supply chain to identify risks of where they may be contributing to human rights
violations. For responsible disengagement, businesses need to anticipate and plan a clear exit strategy in
advance to identify and assess the impact of disengagement on all stakeholders.?'® Generally, under the
UNGPs and OECD Guidelines, before considering ending relationships, companies should seek to be
part of the solution by addressing adverse impacts through exercising leverage. There are, however,
special considerations in cases of possible complicity in gross human rights abuses. Where business
enterprises lack the leverage to prevent or mitigate adverse impact, they should consider ending any
existing relationships.3'* Businesses should also develop effective mechanisms to provide remedy to
rights holders in conflict-affected areas that have been affected by their operations.

Communicating

Empirical studies show that the DVL contributed to improved business disclosure.3'> A 2020 study on
the DVL found that in 90% of the cases, companies report on the existence of a process for regular risks
assessment in the supply chain, particularly because it is a specific requirement of the DVL.3'¢ A 2019
Shift report, which analysed whether the DVL had any influence on companies’ public disclosure as
measured against the expectations of the UNGPs, found that the requirements of the DVL ‘have pushed
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Punish Genocide in Gaza’ (Al-Haq Europe and SOMO 2024).

315 Shift, ‘Human Rights Reporting in France: A Baseline for Assessing the Impact of the Duty of Vigilance Law’ (n
207); Shift, ‘"Human Rights Reporting in France, Two Years In: Has the Duty of Vigilance Law Led to More
Meaningful Disclosure’ (n 208).
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companies to improve their reporting’.®'” Overall, 55% of companies slightly improved the maturity of
their disclosure two years after the entry into force of the DVL.%'® Companies went from ‘reporting
mainly about its commitment to respect human rights and processes to manage health and safety risks
and diversity, to reporting some level of action to identify broader human rights impacts and mitigate

them’.3"

The Shift report found that the most mature area of disclosure was the ‘policy commitment’ with 70%
the companies who commit o respect all internationally recognized human rights and extend the
commitment fo their business relationships.3?° Performance tracking remained ‘one of the most poorly
reported areas’, with most companies continuing to rely primarily on traditional indicators like the
proportion of women in the workplace, fatalities and accidents, and the number of supplier audits.
The report concluded that ‘meaningful tracking should especially look at the effectiveness of the
company’s actions to manage its salient human rights issues’.*?2 Another review of companies in scope
of the DVL noted that information about where the risks are located within the supply chain remains
scarce, with 82% of DVL in-scope companies failing to identify specifically the location of the risks
detected in the supply chain when doing the mapping process.?3

321

In 2018, a previous Shift report on the reporting of the 20 largest companies in France as baseline
before they were required to comply with the DVL, found that French companies’ levels of reporting
were already slightly more mature than those of other companies analysed (which included over 130 of
the largest companies around the world).3?* This was possibly due to France being one of the first
countries to introduce specific reporting requirements on non-financial information, thereby having
levelled the playing field in terms of reporting.3?> Despite the slight maturity advantage, however, the
average French company did not meet the expectations of the UNGPs.3%¢ A large majority of the French
companies failed to provide information on all elements of the responsibility to respect human rights,
the information provided was incomplete and the language used was generic and vague.®? It was
highlighted that 18 out of 20 companies did not identify their salient human rights issues.328 In
addition, the report underlined that most of the French companies reviewed failed to share the
challenges they faced when trying to implement their responsibility to respect human rights.3?

An NGO press release on the implementation of the LkSG in 2023 highlights the importance of
reporting obligations under the Act, saying that reporting is ‘not useless bureaucracy, but essential for
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Disclosure’ (n 208) 7.

318 ibid 5.

319 ibid.

320 ibid 6.

321 ibid 8.

322 ibid.

323 Development Infernational e.V. (n 70).

324 Shift, ‘Human Rights Reporting in France: A Baseline for Assessing the Impact of the Duty of Vigilance Law’ (n
207) 6.

325 ibid 7.

326 ibid 8.

327 ibid.

328 ibid.

329 ibid.

Towards new Human Rights and Environmental Due Diligence laws: Reflections on changes 44
in corporate practice



checking whether companies are adequately fulfilling their due diligence obligations’.33° A report on
the implementation of HREDD in German companies notes that most of the companies integrated their
human rights disclosures into existing reporting formats, for example their sustainability reports,
modern slavery statements or reporting to various initiatives.®¥' The focus of their reporting was to meet
legislative requirements. The report continues by noting that only some of the companies at times
communicate about their challenges, missed targets, and needed adjustments to their programmes. 332
Some companies are still concerned that the way the German questionnaire (the answers to which
make up the report) is framed may lead to liability. Therefore, companies are being careful as to what
to report, which is leading to vague reporting and reporting on abstract risks.

A key step in the HREDD process, which is mandated by all HREDD laws, is to report on the measures
taken to identify, prevent, mitigate and remediate human rights abuses. Publicly communicating on due
diligence by publishing on their website an annual statement is also required by the CSDDD. 333
Reporting is important in fostering credibility in the company’s implementation of its HREDD
programme, but still transparency is not yet a common corporate practice. With the mandatory
reporting laws there was an assumption that making relevant information available to stakeholders like
investors, civil society and consumers would lead to public pressure and scrutiny.®** Reporting
requirements in HREDD legislation is placing human rights on the agenda for discussion at high levels
within companies, even if the leap towards a risk-based approach is not yet complete.33 Reporting
requirements should ensure that companies are reporting based on a thorough understanding of their
risks and the actions they are taking to address them and consider what information a company is
expected to disclose as reporting must also be respectful of the relevant context and recognize that
disclosing certain information may put affected communities or those who complained at risk.
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Conclusion and recommendations for HREDD
design and implementation

We find that the French DVL law has had positive impacts in prompting companies to put in place
human rights and environmental due diligence processes and/or improve the existing ones. Overall, a
large majority of in-scope companies have now adopted policy commitments and are complying with
the formal requirements of the law in terms of HREDD processes. Since the adoption of the DVL, in-
scope companies have improved on almost all the key elements of the UNGPs (policy commitment,
governance, risk assessment, integration and action, tracking and remediation). The most progress has
notably been made in relation to the identification and prioritization of risks (first step of the due
diligence process) and in relation to the reporting (last stage of the due diligence process).

The LkSG has been in force for a limited time and there is, so far, only limited data available on the
practical impacts of the law. Still, our study, based on expert reports and our empirical research,
indicate some clear effects of the law. First, the German LkSG is a step forward to promoting greater
corporate responsibility for human rights and environment-related issues in global supply chains. It is a
significant move away from the previous transparency-based soft law approach. Enterprises are now
given several due diligence duties, backed up by public monitoring and possible fines. The competent
authority BAFA has got stringent powers which alone will inevitably drive change in boardrooms
towards taking human rights in supply chains more seriously. Second, since boards have overall
responsibility for legal compliance, the introduction of the LkSG has led to the issue of human rights in
supply chains becoming a cross-departmental issue with significant involvement and, in many cases,
oversight by the compliance department. Third, surveys indicate that, prior to the introduction of the
LkSG, many enterprises only had limited knowledge about working conditions in their supply chain; the
risk analysis that is required by the LkSG will inevitably change this situation.

Finally, the nature of the due diligence duties requires additional staffing, which in-scope companies
have recruited because of the LkSG, but, in many instances, also three or more. The LkSG is being and
will continue to be a driver of behavioural change.

Yet, we find a need of continuous improvement and better alignment with the UNGPs spirt in HREDD
processes. Still many companies tend to adopt a narrow minimum compliance approach. To align with
international standards and achieve better outcomes, companies need to go beyond the letter of the
law to fully embrace the spirit of the UNGPs (and now the CSDDD), which were developed with a dual
objective of prevention and remediation of corporate-related adverse human rights impacts. Some
HREDD processes — particularly some vigilance plans of DVL in-scope companies — have not yet fully
shifted the focus on rightsholders. Many companies have yet to adopt a holistic approach covering both
human rights and environmental issues (rather than approaching them in silos). Meaningful
stakeholder engagement is still poor in corporate practices despite being the cornerstone of the whole
HREDD process under international standards. This has been particularly a problem under the DVL,
which merely incentivized stakeholder engagement, but does not require it. Finally, the role of
leadership at the highest level of the company is key to ensure the deployment and monitoring
throughout the corporate group and the need for departments within the companies to work together
and not in silo for a better implementation of HREDD practices.

Policy makers should

e  See the UNGPs as the standard reference at the hearth of HREDD regulation to ensure policy
coherence, avoid fragmentation and design an effective ‘smart mix’ of policy and regulation.
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Consider broadening the personal — by lowering the thresholds and including all corporate forms
- and material scope of HREDD laws - by including all human and environmental rights - and
include downstream value chain in the definition of ‘chain of activities’.

Clarify the definition of ‘appropriate measures’ and the concept of ‘effectiveness’, which should be
always part of business measures to address actual and potential impacts, and require an
expansive holistic, risk-based approach to HREDD in line with the expectations of the UNGPs.
Clarify that minimum ‘tick-box’ compliance is not embedded in HREDD laws — while companies
are required to comply with appropriate measures, they should be encouraged to develop
transformative internal and commercial business strategies following a risk-based and shared
responsibility approach.

Develop national accompanying measures and other guidance in consultation with CSOs, trade
unions and national human rights institutions.

Require companies to approach the use of contractual leverage as a shared responsibility practice
providing support and capacity-building measures to suppliers, and to conduct thorough analyses
of their purchasing practices, to identify areas for improvement and gather feedback from
suppliers.

Provide support, information and capacity building for SMEs in third countries that are part of EU
companies’ value chains and are likely to face increased contractual demands

Reflect the responsible disengagement requirements of the CSDDD and the expectations of the
UNGPs by ensuring that disengaging is an option of last resort.

Require companies to consult with stakeholders, invest in time-bound responsible exit strategy,
consider in their assessment that disengagement can lead to a worse situation for rightsholders
and the environment, while also recognizing when there are no reasonable prospects that their
use of leverage can be effective, and finally adopt remediation measures.

Require companies to put in place adequate governance structures and assign directors’ and
board'’s responsibility for oversight of HREDD requirements.

Encourage companies to approach HREDD requirements holistically and drive internal capability.
Require meaningful stakeholder engagement throughout the entire HREDD process and clarify that
multi-stakeholder or industry initiatives are not a substitute for such engagement.

Require companies to engage stakeholders in setting up grievance mechanisms - such as
notification mechanisms and complaints procedures - that accessible, effective, and trusted by the
communities they impact.

Include a monitoring and disclosure requirement regarding their impact and effectiveness based
on the UNGPs criteria.

Clarify that companies are required to report based on a thorough understanding of their risks
and the actions they are taking to address them.
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