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MODEL CONTRACT CLAUSES TO BE INSERTED INTO SUPPLY CONTRACTS, PURCHASE ORDERS, OR SIMILAR DOCUMENTS FOR THE SALE OF GOODS
The text proposed assumes that buyers are located in the United States and that the applicable law is either (a) US state law that implements the Uniform Commercial Code without material nonuniform amendment or (b) the United Nations Convention on Contracts for the International Sale of Goods (the “CISG,” a treaty to which the United States is a party and which applies to many international sales of goods under CISG article 1(1)(a)).
For the most part, substantive human rights standards and ethical purchasing practices are not contained in these clauses and are instead assumed to be specified in “Schedule P” and “Schedule Q” respectively. [footnoteRef:2]  For companies that do not already have substantive human rights requirements for their suppliers, “Building Blocks for Schedule P” is included separately to provide guidance.  A pro forma Schedule Q (aka, the “Buyer Code”) is also provided separately.   [2: 	Both Schedules P and Q are likely to take the form of codes of conduct, one for the supplier and one for the buyer. Schedule Q, also known as the Buyer Code, fills a gap in supply chain governance because most codes of conduct apply to suppliers, not buyers. As there are few if any examples of buyer codes, Schedule Q is specific and detailed.] 

[bookmark: _Ref68246086]This Drafting Document contains only the Model Contract Clauses (the “MCCs”) and those footnotes associated with the text of the MCCs. For more detail on the background of the project, including an overview of some of the relevant regulatory developments in the area of supply chains and human rights, please refer to the Full Report. In addition to containing additional footnotes with drafting guidance, the Full Report explains that the MCCs are designed to be in alignment with the UN Guiding Principles on Business and Human Rights (the “Guiding Principles” or “UNGPs”) and the 2011 OECD Guidelines for Multinational Enterprises (the “OECD Guidelines”) as well as the 2018 OECD Due Diligence Guidance for Responsible Business Conduct (the “OECD Due Diligence Guidance”).[footnoteRef:3] [3: 	Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework, Human Rights Council, annex, U.N. Doc. A/HRC/RES/17/31 (Mar. 21, 2011) (accessible at https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf) [hereinafter UNGPs]. OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES (2011), available at  http://www.oecd.org/daf/inv/mne/48004323.pdf [hereinafter OECD Guidelines]. OECD DUE DILIGENCE GUIDANCE FOR RESPONSIBLE BUSINESS CONDUCT (2018), available at http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdf [hereinafter OECD Due Diligence Guidance].] 
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[bookmark: _Ref47513737][bookmark: _Toc126047221]Mutual Obligations with Respect to Combatting Abusive Practices in Supply Chains	. As of the Effective Date[footnoteRef:4] of this Agreement, Buyer and Supplier each agree: [4:   An effective date may not be necessary, but the parties may prefer an “Effective Date” to be either the date of this Agreement or the date when all conditions precedent are satisfied. Alternatively, parties may want to set a period during which certain, but not all, obligations under this Agreement are effective. Note further that the Effective Date is referenced in Section 1.1(d) to include pre-signing remediation plans.] 

[bookmark: _Ref50201642][bookmark: _Ref47513791][bookmark: _Toc126047222]Human Rights Due Diligence	.[footnoteRef:5]  [5:  Presumably a certain level of human rights due diligence [hereinafter HRDD] will have been done by Buyer before engaging in extensive negotiations with prospective suppliers.  Note that the HRDD contemplated in the following clauses goes beyond the customary know-your-customer, anti-money laundering and other due diligences that companies may otherwise employ.  For many multinational enterprises (MNEs) there is not much of a risk calculus on this score; simply put, human rights due diligence is currently required by French law and Dutch law and will likely be required very soon by EU law. See French Corporate Duty of Vigilance Law, Loi 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre, [Law 2017-399 of March 27, 2017 relating to the duty of care of parent companies and sponsoring undertakings], JOURNAL OFFICIEL DE LA RÉPUBLIQUE FRANÇAISE [J.O.] [Official Gazette of France], Mar. 28, 2017, https://www.legifrance.gouv.fr/eli/jo/2017/3/28. Although it is narrower because it is limited to child labor, the Dutch statute of 2019 similarly imposes a due diligence regime. Wet zorgplicht kinderarbeid [Dutch Child Labor Due Diligence Act], Wet van 24 oktober 2019, Stb., 2019, https://zoek.officielebekendmakingen.nl/stb-2019-401.html). The announcement was made in April 2020 by EU Commissioner for Justice Didier Reynders that the European Commission will introduce legislation on mandatory human rights due diligence in the first quarter of 2021 as part of the European Green Deal and the COVID-19 recovery package.  See generally Eur. Parl. Comm. on Legal Affairs, Draft Report with recommendations to the Commission on corporate due diligence and corporate accountability (2020/2129(INL)) (Sept. 11, 2020); Eur. Parl. Subcomm. on Hum. Rts., Briefings on Human Rights Due Diligence Legislation—Options for the EU (PE 603.495) (June 2020).  Even MNEs who are not subject to French and Dutch law and who will not be subject to EU law, and small and medium enterprises (SMEs) in similar circumstances, will benefit from a more realistic regime of due diligence rather than the strict liability of representations and warranties that, as a practical matter, will often be untrue and therefore routinely breached.  See D.A. Baden et al., The Effect of Buyer Pressure on Suppliers in SMEs to Demonstrate CSR Practices: An Added Incentive or Counter Productive?, 27 EUR. MGMT. J. 429, 435 (2009); see also James Harrison, Establishing a Meaningful Human Rights Due Diligence Process for Corporations: Learning from Experience of Human Rights Impact Assessment, 31, 2 IMPACT ASSESSMENT & PROJECT APPRAISAL 107, 111, 115 (2013), https://www.tandfonline.com/doi/full/10.1080/146155 (explaining that due diligence “could degenerate into a ‘tick-box’ exercise designed for public relations purposes rather than a serious integral part of corporate decision-making.”).  The move from representation-and-warranty to due diligence is eminently practical and should be reassuring to the parties.  The participants in the supply chain are no longer being asked, unrealistically and fictitiously, to literally guarantee perfect compliance with the human rights and safety standards in Schedule P and the principled purchasing practices in Schedule Q.  Instead, they are being required to be duly diligent, on an ongoing basis, about achieving those goals.  The parties are contractually obligated to use reasonable means to achieve the goal, but there is no longer strict liability for failure of perfect compliance.  And there is no longer the knowledge, certain to both parties, that the human rights obligations of the contract are breached the moment it is signed.] 

[bookmark: _Ref52786583][bookmark: _Ref53343375]Buyer and Supplier each covenants to establish and maintain a human rights due diligence process appropriate to its size and circumstances to identify, prevent, mitigate and account for how each of Buyer and Supplier addresses the impacts of its activities on the human rights of individuals directly or indirectly affected by their supply chains, consistent with the 2011 United Nations Guiding Principles on Business and Human Rights.[footnoteRef:6] Such human rights due diligence shall be consistent with guidance from the Organisation for Economic Co-operation and Development for the applicable party’s sector (or, if no such sector-specific guidance exists, shall be consistent with the 2018 OECD Due Diligence Guidance for Responsible Business Conduct (the “OECD Due Diligence Guidance”).[footnoteRef:7] [6:  These clauses seek to align much more closely with the UNGPs and with the OECD Guidelines as well as the OECD Due Diligence Guidance. Human rights due diligence is a prospective, retrospective, and ongoing risk management process that enables businesses to respect human rights by identifying, preventing, mitigating, and accounting for how they address the impacts of their activities on human rights. See the UNGPs, supra note 2, especially Principles 11, 17 through 22, 29, and 31. To be effective, it requires understanding the perspective of potentially affected individuals or “stakeholders,” and engagement with stakeholders pervades each stage of the process.  It is understood within the context of the UNGPs and the subsequent OECD Guidelines and Guidance. Human rights due diligence goes beyond technical legal compliance and includes the need to look at risks through the perspective of the stakeholder, as learned through engagement with the stakeholder; the prioritization of responsive action by severity of impact on the stakeholder; the need to search on an ongoing basis for human rights risks throughout the entire supply chain, and not just the first few tiers; the development of leverage to influence contractual parties to refrain from, mitigate, or remediate harm to human rights; and the need to go beyond the limits of local law.  In other words, human rights due diligence is a necessary part of ongoing supply chain management; it is proactive, forward and backward looking, responsive to actual or potential impacts, and requires meaningful and regular engagement with stakeholders.]  [7:  The OECD Due Diligence Guidance provides enterprises with the flexibility to adapt due diligence to their circumstances, recognizing that the nature and extent of diligence will be affected by the size of the enterprise, the context of its operations, and other factors. Specific guidance for SMEs seeking to implement effective HRDD processes can also be found in the Guidance. See OECD Due Diligence Guidance, supra note 2, at 9, 18, Annex Questions 6, 7, and Table 4. In addition, the OECD has produced sector-specific due diligence guidance for the minerals, extractives, agriculture, garment and footwear, and financial sectors, as well as guidance that applies across sectors. Like the Guiding Principles, a key aspect of the OECD Due Diligence Guidance is to carry out and improve the diligence process on an ongoing basis.  Although the language is not well suited for contract clauses, the following list gives a good, though not exhaustive, understanding of the concept.  HRDD includes: (i) embedding responsible business conduct into the culture of the company through leadership, incentives, policies, and management systems; (ii) identifying and assessing actual and potential adverse human rights impacts, throughout the supply chain, that the contract-related activities may cause or contribute to, or that may be directly linked to the operations, products or services contemplated by the contract; (iii) ceasing, preventing, and mitigating such adverse impacts; (iv) tracking and monitoring, in consultation and collaboration with internal and external stakeholders, the success of mitigation or prevention; (v) communicating how adverse impacts are addressed, mitigated or avoided; and (vi) providing for or cooperating in remediation where appropriate. See the introduction to Section II of the OECD Due Diligence Guidance, supra note 2. As can be appreciated from this list, while due diligence is familiar to corporations and their counsel, human rights due diligence is not coterminous with the kind of due diligence undertaken for a merger or a public offering.  ] 

[Buyer and Supplier each] [Supplier] shall and shall cause each of its [shareholders/partners, officers, directors, employees,] agents and all subcontractors, consultants and any other person providing staffing for Goods[footnoteRef:8] or services required by this Agreement (collectively, such party’s “Representatives”) to disclose information on all matters relevant to the human rights due diligence process in a timely and accurate fashion to [the other party] [Buyer].  [8: 	“Goods” is assumed to be defined earlier in the Agreement (and not defined in Schedule P). See also infra Section 3.2 (on the definition of “Nonconforming Goods”).] 

For the avoidance of doubt, each party is independently responsible for upholding its obligations under this Section 1.1, and a breach by one party of its obligations under this Section 1.1 shall not relieve the other party of its obligations under this Agreement.
[bookmark: _Ref60492113][bookmark: _Ref60492298]Human rights due diligence hereunder may include implementation and monitoring of a remediation plan to address issues identified by due diligence that was conducted before the Effective Date.
[bookmark: _Ref50201652][bookmark: _Toc126047223][bookmark: _Ref69318689]Schedule P Compliance Throughout the Supply Chain	.[footnoteRef:9] Supplier shall ensure that each of its Representatives acting in connection with this Agreement shall engage with Supplier and any other Representative in due diligence in accordance with Section 1.1 to ensure compliance with Schedule P.  Such relationships shall be formalized in written contracts that secure from the parties terms [in compliance with] [equivalent to those imposed by] [at least as protective as those imposed by] Schedule P.[footnoteRef:10] Supplier shall keep records of such written contracts to demonstrate compliance with its obligations under this Agreement and shall deliver such records to Buyer as reasonably requested.[footnoteRef:11] [9: 	Guiding Principle 13 requires that businesses avoid causing or contributing to human rights harms through their own activities, address such impacts where they occur, and seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships. Accordingly, this clause seeks to embed obligations to comply with human rights through the entire supply chain.  In keeping with the modular approach of these clauses, businesses may want to circumscribe their responsibility in line with the degree to which they are connected to the activities of the business.]  [10: 	The content of Schedule P is beyond the scope of this document. Note, however, that some suggest the best practice is to avoid reference to specific laws in favor of a general reference because legislative initiatives in some countries are broader than in others. In the event that the drafter nevertheless wishes to require that Supplier specifically represent compliance with anti-trafficking and similar legislation, consider avoiding the term “applicable,” which will limit required adherence by companies that do not meet the size or revenue requirements of certain legislation.  This might present a problem where the law applies to Buyer, because of its size, but not Supplier, because of its (relatively small) size.]  [11: 	UNGP 21, supra note 2, requires businesses to communicate externally, particularly where concerns are raised by affected stakeholders, and sets out standards for the form, frequency, adequacy and confidentiality of such human rights reporting. See also UK Modern Slavery Act 2015, c. 30, § 54. ] 

[bookmark: _Ref47513882][bookmark: _Toc126047224]Buyer’s Commitment to Support Supplier Compliance with Schedule P	.[footnoteRef:12] [12: 	See supra note 2 on UNGPs 15-19.] 

Commitment to Responsible Purchasing Practices. Buyer commits to support Supplier’s compliance with Schedule P by engaging in responsible purchasing practices [in accordance with Schedule Q].
[bookmark: _Ref47559163][bookmark: _Ref52331104][bookmark: _Ref54782331]Reasonable Assistance. If Buyer’s due diligence determines Supplier requires assistance to comply with Schedule P, Buyer, if it elects not to terminate this Agreement under Section 2.5, shall employ commercially reasonable efforts to provide such assistance[,[footnoteRef:13] which may include Supplier training, upgrading facilities, and strengthening management systems.[footnoteRef:14]] Buyer’s assistance shall not be deemed a waiver by Buyer of any of its rights, claims or defenses under this Agreement or under applicable law. [13: 	As market standards are unlikely to provide adequate measures for what constitutes “reasonable assistance,” Buyer’s obligations are articulated in Schedule Q.]  [14: 	Parties may consider deeming the cost of reasonable assistance to be a setup or mobilization expense associated with Supplier’s preparing to provide goods to Buyer.  For example, if Schedule P obligations effectively require that Supplier make capital improvements to meet Schedule P targets that may go beyond the minimum requirements of applicable law, Supplier’s costs for such compliance may qualify for reasonable assistance from Buyer.  Depending on the circumstances, Buyer and Supplier may determine that such assistance should be provided as a single payment at the beginning of the term of the Agreement or the parties may decide to spread assistance over time, over units delivered, or otherwise.  Where assistance is provided over time, the parties should clearly state when such assistance might be suspended or whether such assistance would be accelerated on early termination.] 

[Pricing. Buyer shall collaborate with Supplier to agree on a contract price that accommodates costs associated with upholding responsible business conduct, [including, for the avoidance of doubt, minimum wage and health and safety costs, at a standard at least as high as required by applicable law [and International Labour Organisation norms]].[footnoteRef:15]] [15: 	In cases where the parties want to support a “living wage” under the Agreement, they are encouraged to review their costing using established methodologies, such as Fair Wear’s labor-minute costing tools, and living wage estimates found at https://www.fairwear.org/programmes/lw-tools-and-benchmarks and to consult definitions such as that provided by the Global Living Wage Coalition, which defines a living wage as “[t]he remuneration received for a standard workweek by a worker in a particular place sufficient to afford a decent standard of living for the worker and her or his family. Elements of a decent standard of living include food, water, housing, education, health care, transportation, clothing, and other essential needs including provision for unexpected events,” and the ACT-endorsed definition, which is, “The minimum income necessary for a worker to meet the basic needs of himself/herself and his/her family, including some discretionary income.” This should be earned during legal working hour limits (i.e. without overtime). What is a Living Wage?, GLOB. LIVING WAGE COAL., https://www.globallivingwage.org/about/what-is-a-living-wage/ (last visited Jan. 30, 2021); How Does ACT Define a Living Wage?, ACT, https://actonlivingwages.com/living-wages/ (last visited Jan. 30, 2021).] 

[bookmark: _Ref52331515]Modifications. For any material modification (including, but not limited to, change orders, quantity increases or decreases, or changes to design specifications) requested by Buyer or Supplier, Buyer and Supplier shall consider the potential human rights impacts of such modification and take action to avoid or mitigate any adverse impacts, including by amending the modification [consistent with Schedule Q]. If Buyer and Supplier fail to agree upon modifications and/or amendments that would avoid a Schedule P breach, then either party may initiate dispute resolution in accordance with Article 8. 
[bookmark: _Ref55227786][bookmark: _Ref47514269]Excused Non-Performance. If (i) Supplier provides notice and reasonably satisfactory evidence to Buyer that a Schedule P breach is reasonably likely to occur because of a requested modification or because of a reasonably unforeseeable, industry-wide or geographically specific, material change to a condition affecting Supplier;[footnoteRef:16] (ii) the parties cannot agree on a solution that avoids breach of Schedule P; and (iii) Supplier elects not to perform in order to avoid breaching Schedule P, then the parties hereby agree that this Agreement or a specific purchase order hereunder may be terminated in whole or in part by Supplier and that Supplier shall not be in default of its obligations under this Agreement as a result of such non-performance.[footnoteRef:17]  [16:  For example, if a supplier lacks sufficient personal protective equipment (PPE) to protect its workers in a pandemic to allow for normal operations, it should not be found in breach. ]  [17: 	This provision is intended to address not only change orders but force majeure-like events that go beyond a simple change in conditions affecting a single supplier. The radical disruptions of COVID-19 have caused new problems in supply chains and exacerbated old ones. This clause acknowledges that the intervention of an event like COVID-19, or a particularly vicious monsoon, or political unrest, or countless other events, could upset the supply chain in a way that the goods could only be produced in violation of the commitments in Schedule P.  Often these violations occur because of unauthorized subcontracting.  These events may or may not constitute a force majeure, and the outcomes of judicial decisions on this issue are notoriously unpredictable under the U.C.C. and international sales law. See U.C.C. §§ 2-613, 2-615; CISG art. 79.  See generally MARTIN DAVIES & DAVID V. SNYDER, INTERNATIONAL TRANSACTIONS IN GOODS:  GLOBAL SALES IN COMPARATIVE CONTEXT 326-27 (OXFORD UNIV. PRESS 2014). Judicial resolution of disputes in international supply chains is often impractical anyway.  For these reasons, this clause itself provides guidance. Notably, it applies to any “reasonably unforeseeable, industry-wide or geographically specific, material change” regardless of whether the change constitutes a force majeure. ] 

[bookmark: _Ref54782560][bookmark: _Ref47557849][bookmark: _Ref69318696]Responsible Exit. In any termination of this Agreement by Buyer, whether due to a failure by Supplier to comply with this Agreement or for any other reason (including the occurrence of a Force Majeure event or any other event that lies beyond the control of the parties),[footnoteRef:18] Buyer shall (i) consider the potential adverse human rights impacts and employ commercially reasonable efforts to avoid or mitigate them; and (ii) provide reasonable notice to Supplier of its intent to terminate this Agreement.  Termination of this Agreement shall be without prejudice to any rights or obligations accrued prior to the date of termination, including, without limitation, payment that is due for acceptable goods produced by Supplier pursuant to Buyer’s purchase orders before termination.[footnoteRef:19]  [18:  This phrasing should be adapted to the phrasing of any Force Majeure clause in the main supply contract to be sure the provision can harmonize with the parties’ agreed approach to and definition of a Force Majeure event. ]  [19: 	It is not uncommon for buyers to exert their leverage—such as threats of termination—to require discounts or other benefits from suppliers.  However, this type of behavior is unlikely to be upheld in courts, and this provision is meant to allow Supplier to enforce its rights despite any superior leverage that Buyer may have. Buyer is required to satisfy all obligations accrued prior to termination including payment in full for goods produced without violation of Schedule P. This is of particular relevance in light of claims that many buyers abandoned their suppliers when the COVID-19 lockdowns set in without compensating them—even for completely manufactured goods, and, in some cases, even for goods that had already been shipped. See Jeffrey Vogt et al., Farce majeure:  How global apparel brands are using the COVID-19 pandemic to stiff suppliers and abandon workers, available at https://www.ecchr.eu/en/publication/die-ausrede-der-hoeheren-gewalt/.] 

[bookmark: _Ref47557798][bookmark: _Ref52330083][bookmark: _Toc126047225]Operational-Level Grievance Mechanism	.[footnoteRef:20] During the term of this Agreement, Supplier shall maintain an adequately funded and governed non-judicial Operational Level Grievance Mechanism (“OLGM”) in order to effectively address, prevent, and remedy any adverse human rights impacts that may occur in connection with this Agreement. Supplier shall ensure that the OLGM is legitimate, accessible, predictable, equitable, transparent, rights-compatible, a source of continuous learning, and based on engagement and dialogue with affected stakeholders, including workers. Supplier shall maintain open channels of communication with those individuals or groups of stakeholders that are likely to be adversely impacted by potential or actual human rights violations so that the occurrence or likelihood of adverse impacts may be reported without fear of retaliation.  Supplier shall demonstrate that the OLGM is functioning by providing [monthly] [quarterly] [semi-annual] written reports to Buyer on the OLGM’s activities, describing, at a minimum, the number of grievances received and processed over the reporting period, documentary evidence of consultations with affected stakeholders, and all actions taken to address such grievances.  [20: 	To align more closely with the UNGPs, this clause requires that an “operational level grievance mechanism” is set up to address problems as they arise. This mechanism is informal, but it is nevertheless required, and it must be fully functional.  Its purpose will align with many companies’ efforts toward collaborative supply chain management.  Further, it is required for consistency with the UNGPs. UNGP 29, supra note 2.  Guiding Principle 29 provides that all businesses must have in place an OLGM to resolve human rights disputes early and directly through engagement and dialogue with stakeholders. It is part of the businesses’ ongoing HRDD responsibility.  Guiding Principle 22 expects that businesses should cooperate with or participate in legitimate remedial processes when the businesses recognize that they have caused or contributed to an adverse impact. Legitimate processes can include state judicial and nonjudicial dispute resolution mechanisms, as well as non-state nonjudicial mechanisms.  Under Guiding Principle 31, all nonjudicial dispute resolution mechanisms, state and non-state, should meet the effectiveness criteria enumerated in the text of the clause.  See UNGPs, supra note 2.  ] 

[bookmark: _Ref47513748][bookmark: _Ref50304341][bookmark: _Toc126047226]Remediating Adverse Human Rights Impacts Linked to Contractual Activity	.[footnoteRef:21] [21: 	Because remediation should be contemplated in almost all circumstances, these clauses provide for remediation expressly and extensively. It is an interesting question of contract design to decide whether a contractual termination right should be included in transactions that do not contemplate its use but instead contemplate remediation (or in commercial practice, a workout).  A termination right that will seldom be used might be conceived as a supracompensatory remedy that in a competitive market will be undesirable.  See generally Alan Schwartz, The Myth that Promisees Prefer Supracompensatory Remedies:  An Analysis of Contracting for Damage Measures, 100 YALE L.J. 369 (1990).  For that reason the switch to a remediation scheme is perhaps desirable.  The relevant market may not be competitive, however, and for that reason a buyer with bargaining power may prefer the termination right.  The greater buyer leverage might arguably increase the chance of forcing remediation as well, but this will depend on the particular facts of the market and the parties’ place in it, and even if so, overweening buyer power to terminate may undermine valuable cooperation and be counterproductive for that reason.    ] 

[bookmark: _Ref55233722][bookmark: _Ref47513860][bookmark: _Ref50204771][bookmark: _Toc126047227] Notice of Potential or Actual Violations	. 
[bookmark: _Ref55230674]Within _____days of (i) Supplier having reason to believe there is any potential or actual violation of Schedule P (a “Schedule P Breach”), or (ii) receipt of any oral or written notice of any potential or actual Schedule P Breach, Supplier shall provide to Buyer a detailed summary of (1) the factual circumstances surrounding such violation; (2) the specific provisions of Schedule P implicated; (3) the investigation and remediation that has been conducted and/or that is planned as informed by implementation of the OLGM process set forth in Section 1.4; and (4) support for Supplier’s determination that the investigation and remediation has been or will be effective, adequate, and proportionate to the violation.  
If Supplier reasonably believes that Buyer’s breach of Buyer’s obligations under Section 1.3 caused or contributed to the Schedule P Breach and that remediation of the Schedule P Breach requires Buyer’s participation under Section 2.3(e), Supplier shall notify Buyer and provide details supporting its claim.  If Buyer rejects Supplier’s allegation, Buyer shall provide Supplier with its written explanation rejecting Supplier’s position.  In such case, the Dispute shall be resolved under Article 8.   
[bookmark: _Ref55241440]Supplier hereby designates (name) (title) at (email address) and Buyer designates (name) (title) at (email address) to send/receive all notices provided under this Section 2.1 [and in addition notices shall be given as specified in Section ____ for general notices under this Agreement]. 
0. [bookmark: _Ref52330263][bookmark: _Ref47513898][bookmark: _Ref50205368][bookmark: _Toc126047228]Investigation	. 
Upon receipt of a notice under Section 2.1, Buyer and Supplier shall fully cooperate with any investigation by the other party or their representatives. Without limitation, such cooperation shall include, upon request of a party, working with governmental authorities to enable both Supplier and Buyer or their agents to enter the country, to be issued appropriate visas, and to investigate fully.  
Each party shall provide the other with a report on the results of any investigation carried out under this Section; provided that any such cooperation in the investigation does not require Buyer or Supplier to waive attorney-client privilege, nor does it limit the defenses Supplier or Buyer may raise.
[bookmark: _Ref60489830][bookmark: _Toc126047229]Remediation Plan	.[footnoteRef:22] [22:  Remediation is both retrospective and prospective.  It is retrospective because it attempts to make people whole for the harm they have suffered.  It is prospective because it seeks to prevent recurrence.  In this way remediation is embedded within HRDD.  The forms of remediation in the clause are based on the commentary to UNGP 25, supra note 2.] 

If Buyer becomes aware of a Schedule P Breach[footnoteRef:23] that has not been effectively remediated, Buyer shall, in collaboration with Supplier’s other buyers where legally appropriate,[footnoteRef:24] require Supplier to prepare a remediation plan (a “Remediation Plan”).  [23: 	Under UNGP 24, supra note 2, businesses are entitled to prioritize and focus their attention on the most severe human rights harms or harms that become irremediable if there is a delayed response. A “severe harm” is characterized by its gravity, the number of people affected, and the ability to make people whole.  See id. UNGP 14 (defining in commentary what contributes to the severity of harm).]  [24:  Research suggests that cooperation among buyers who all purchase from the same troubled supplier can be especially effective, but buyers should keep in mind any applicable antitrust or competition laws.  Counsel should consider, for example, FTC v. Superior Court Trial Lawyers Ass’n, 493 U.S. 411 (1990); Letter from A. Douglas Melamed, Acting Ass’t Att’y Gen., U.S. Dep’t of Just., to Kenneth A. Letzler, Arnold & Porter (Oct. 31, 1996) (Business Review Letter on Apparel Industry Partnership development of standards for manufacturing under humane conditions).  The context of these authorities is different, however, and buyers should consider concerted effort with the benefit of research and advice of counsel.  Note that ethical and safety concerns do not necessarily allow activities otherwise proscribed by the antitrust laws.  See Nat’l Soc’y of Pro. Eng’rs v. United States, 435 U.S. 679 (1978) (association’s refusal to bid on price due to concerns about safety was a per se unlawful boycott).  In response to the COVID-19 pandemic, the DOJ Antitrust Division issued a number of expedited Business Review Letters to provide requested guidance on permissible cooperation among competitors.  At the time of writing, it is not known whether similar Business Review Letters may be available to facilitate human rights remediation if the parties implement appropriate safeguards to mitigate the risks of anticompetitive behavior.] 

The purpose of the Remediation Plan shall be to restore, to the extent commercially practical, the affected persons to the situation they would have been in had the adverse human rights impacts not occurred. [The Remediation Plan shall enable remediation that is proportionate to the adverse impact and may include apologies, restitution, rehabilitation, financial and non-financial compensation, as well as prevention of additional adverse impacts resulting from future Schedule P violations.][footnoteRef:25] [25:  The bracketed language comes from the commentary to UNGP 25, supra note 2; companies committed to the UNGPs will likely want to retain the language for that reason.] 

[bookmark: _Ref56786481][bookmark: _Ref50307449][bookmark: _Ref53343618]The Remediation Plan shall include a timeline and objective milestones for remediation, including objective standards for determining when such remediation is completed and the breach cured.[footnoteRef:26] Supplier shall demonstrate to Buyer that affected stakeholders and/or their representatives [and/or a third party acting on behalf of such stakeholders][footnoteRef:27] have participated in the development of the Remediation Plan.[footnoteRef:28] [The Remediation Plan may contemplate recourse to the dispute resolution mechanisms set forth in Article 8, as appropriate.] [26: 	“Cured” may have different meanings in other contexts.  In this case, a “completed” remediation or “cured” breach may include an ongoing activity (e.g., periodic monthly reports on compliance).]  [27: 	Ideally, all adversely impacted stakeholders would be granted enforcement rights under this Agreement, but there are significant commercial and practical obstacles to granting such third-party beneficiary rights.  For that reason Section 7.2 disclaims third party rights under the contract.  If parties wish to include such rights, however, they may consider the language proposed in Corporate Accountability Lab, Towards Operationalizing Human Rights and Environmental Protection in Supply Chains: Worker-Enforceable Codes of Conduct (Feb. 2021), https://static1.squarespace.com/static/5810dda3e3df28ce37b58357/t/6026fd326aa9cd4f88697a20/1613167923256/Towards+Operationalizing+Human+Rights+and+Environmental+Protection+in+Supply+Chains.pdf (accessed Feb. 23, 2021):
	1.1. The Parties to this [Purchase Order/Agreement] acknowledge and agree that the terms of [Schedule P/Schedule Q] are intended to benefit and protect not only the Parties but also persons directly impacted by (1) Supplier’s activities performed under this [Purchase Order/Agreement] and (2) activities by subsuppliers that the Supplier contracts with to perform under this [Purchase Order/Agreement]. Such persons include but are not limited to workers, land owners, property owners, those residing, working, and/or recreating in proximity to supply chain activities who are injured or suffer damages due to breach of [Schedule P/Schedule Q], including survivors of those killed or disabled. Such persons are intended third-party beneficiaries to [Schedule P/Schedule Q]. 
	1.2. All intended third-party beneficiaries of [Schedule P/Schedule Q] have the right to enforce [Schedule P/Schedule Q] against Parties in any court or tribunal that has jurisdiction over the [Buyer/Supplier or Purchase Order/Agreement]. 
	1.3. Third-party beneficiaries may assign their rights to a labor union, nongovernmental organization or other organizations providing legal assistance they select. 
Parties adopting this language will need to consider its relation to other dispute resolution mechanisms and should note in particular the clause (¶ 1.2) on jurisdiction.]  [28: 	The OECD Due Diligence Guidance recommends remediation be risk based, prioritizing the most severe risks for corrective action. OECD Due Diligence Guidance, supra note 2, at 34-35, Annex Questions 41-45 and 48-54. The appropriate remediation will depend on the nature and extent of the harm and the prioritization of risk. For example, many buyers choose to rate forced labor and child labor as high risk or Zero Tolerance, see Section 2.5.  Buyer may refuse Goods originating from a factory where such Zero Tolerance breaches have taken place and may require rigorous comprehensive remediation of that factory while maintaining the contract with other factories operated by Supplier when appropriate.] 

Supplier shall provide [reasonably satisfactory] evidence to Buyer of the implementation of the Remediation Plan and shall demonstrate that participating affected stakeholders and/or their representatives are being regularly consulted. Before the Remediation Plan can be deemed fully implemented, evidence shall be provided to show that affected stakeholders and/or their representatives have participated in determining that the Remediation Plan has met the standards developed under this Section.
[bookmark: _Ref56786125][bookmark: _Ref55228744]If Buyer’s breach of Section 1.3 has caused or contributed[footnoteRef:29] to the Schedule P Breach or the resulting adverse human rights impact, Buyer shall participate in the preparation and implementation of the Remediation Plan, including by providing assistance [which may include in-kind contributions, capacity-building[footnoteRef:30] and technical or financial assistance] that is proportionate to Buyer’s contribution to the Schedule P Breach and the resulting adverse impact.   [29:  The OECD Guidelines (as well as the UNGPs) concern those adverse impacts that are either caused or contributed to by the enterprise, or are directly linked to their operations, products or services by a business relationship, as described in paragraphs A.11 and A.12 of the OECD Guidelines.  See OECD Guidelines, supra note 2, at 20.  The OECD Guidelines further provide that an enterprise “contributes to” an adverse impact or harm if its activities, in combination with the activities of other entities cause the impact, or if the activities of the enterprise cause, facilitate or encourage by incentives another entity to cause a harm and is not limited to minor or trivial contributions.  Id. at 23.  As stated there, “The term ‘business relationship’ includes relationships with business partners,” including franchisees, licensees, joint ventures, investors, clients, contractors, customers, consultants,” advisers, entities in the supply chain, and “other non-State or State entities directly linked to its business operations, products or services.”  Id. at 10, 23.  The OECD Guidelines further provide that where a harm is directly linked to the operations, products, or services of a business, the business must use its leverage to influence the entity causing the harm to prevent or mitigate it.  See id. at 24.  Under UNGP 22, supra note 2, businesses are responsible for providing remediation where they caused human rights harm directly through their own operations and where they contributed to harm caused by others. Where Buyer fails to take reasonable action to address a Schedule P Breach promptly after becoming aware of it, Buyer may be deemed to have contributed to any ongoing harm.]  [30:  The term “capacity building” is found in the OECD glossary of statistical terms as: “[m]eans by which skills, experience, technical and management capacity are developed within an organizational structure (contractors, consultants or contracting agencies)—often through the provision of technical assistance, short or long term training, and specialist inputs (e.g., computer systems). The process may involve the development of human, material and financial resources.”  Glossary of Statistical Terms: Capacity Building, OECD (Aug. 22, 2002), https://stats.oecd.org/glossary/detail.asp?id=5103. ] 

A Remediation Plan under this Article 2 or under Section 1.1(d) shall be a fully binding part of this Agreement.
[bookmark: _Ref52330120][bookmark: _Ref47514464][bookmark: _Toc126047230]Right to Cure	.[footnoteRef:31]  [31: 	A right to cure is essential to the ability of Supplier to avoid the human rights harms to workers and others that may result from the termination by Buyer of the Agreement.] 

[bookmark: _Ref52331184]In the event of a breach by Supplier of its obligations under Schedule P,  Buyer shall give notice under Section 2.1(a), which shall trigger a [commercially reasonable] cure period [as set forth under this Agreement] [as agreed by the mutual written agreement of the parties (each acting in good faith and in a commercially reasonable manner)].[footnoteRef:32] Such breach shall be considered cured when Supplier has met the standards set out in Sections 1.4 and 2.3.  [32: 	 Section 2.4 has been drafted broadly to provide Buyer and Supplier flexibility in crafting an appropriate industry-specific protocol for addressing Schedule P breaches by Supplier. ] 

[bookmark: _Ref55231461]If such breach is not cured within the period designated under Section 2.4(a), or is incapable of being cured, Buyer may [cancel] [avoid][footnoteRef:33] this Agreement under 6.2(e) and, with or without such [cancellation] [avoidance], may exercise any of its remedies under Article 6 or applicable law.  [33:  “Cancel” for contracts governed by the U.C.C., “avoid” for those governed by the CISG.  Both terms imply that the Agreement is being ended because of a breach.  The agreement may be “terminated” even without a breach.  See U.C.C. § 2-106(3).  The drafting here follows the U.C.C. loosely in this regard, but not strictly; the U.C.C. distinguishes between cancellation for breach of the agreement and termination “otherwise than for its breach.”  In the drafting of this Agreement, “termination” may be for breach of the Agreement or not.] 

[bookmark: _Ref52330133][bookmark: _Ref55227307][bookmark: _Toc126047231]Right to Immediate Termination	. Notwithstanding any other provision of this Agreement, this Agreement may be immediately [cancelled] [avoided] by Buyer under 6.2(e), without providing a cure period, if Supplier has engaged in a Zero Tolerance Activity. A “Zero Tolerance Activity” shall be any of the following activities if they were not disclosed promptly by Supplier to Buyer during due diligence under Section 1.1: (a) activities that would cause Buyer to be the subject of prosecution or sanction under civil or commercial laws whether national, regional or international; (b) activities that would expose Buyer to criminal liability; (c) activities prohibited by the Foreign Corrupt Practices Act of 1977 (as amended); (d) instances where it becomes apparent that Supplier cannot, in the absence of assistance from Buyer under Section 1.3(b), perform this Agreement without material or repeated violation of Schedule P; and (e) others specified in Schedule P.[footnoteRef:34]  Such termination shall be effectuated in compliance with Section 1.3(f) on responsible exit. [34: 	See supra note 27 (discussing risk prioritization).  This clause attempts to balance the fact that there are certain violations of human rights that are ultimately better addressed through the Remediation Plan process set forth above as compared to other violations that cannot be tolerated even for an instant, the Zero Tolerance Activities.  This is a difficult line to draw at times and there is some divergence in practice and across legislation as to what may be tolerated and what is absolutely prohibited.  Where these lines are drawn and what may or may not be permissible is an issue for each Buyer and Supplier to address based on applicable laws and policies.  Note also the Supplier’s right to immediate termination without default under Section 1.3(e) supra. ] 

[bookmark: _Ref47513992][bookmark: _Toc126047232]Rejection of Goods and [Cancellation] [Avoidance] of Agreement	.
[bookmark: _Ref52330140][bookmark: _Toc126047233][Strict Compliance	. It is a material term of this Agreement that Buyer, Supplier, and Representatives shall engage in due diligence in accordance with Sections 1.1 and 1.2 so as to ensure compliance with Schedule P.]
[bookmark: _Ref50204132][bookmark: _Toc126047234]Rejection of Nonconforming Goods	. In the event of a Schedule P Breach by Supplier that renders the Goods Nonconforming Goods, Buyer shall have the right to reject them[footnoteRef:35] unless Buyer’s breach of its obligations under Section 1.3 [and/or Schedule Q] materially caused or contributed to the Schedule P Breach.  Goods are Nonconforming Goods if the Buyer cannot resell them in the ordinary course of business or if the goods cannot pass without objection in trade or if the Goods are associated with a Zero Tolerance Activity.[footnoteRef:36] [35: 	See U.C.C. §§ 2-601, 2-602.    ]  [36:  Nonconforming Goods are presumably defined elsewhere in the Agreement, e.g., with respect to conformity to product specifications.  This Section clarifies that goods that conform to product specifications may nevertheless be rejected in the circumstances specified in the text. The U.S. Customs and Border Protection (CBP) has the authority to detain merchandise at a port of entry if information reasonably, even if not conclusively, indicates that it is mined, manufactured or produced, wholly or in part, by forced labor, including convict labor, forced child labor or indentured labor under WROs issued under 19 U.S.C. § 1307.  If CBP issues a WRO against a Supplier or Representative, as it has done eighteen times between September 2019 and October 2020, importers of detained shipments are provided an opportunity to export their shipments or submit proof to CBP that the merchandise was not produced by forced labor.  If the goods cannot be released into U.S. markets because of a WRO or otherwise sold where and when Buyer intended, Buyer must have the right to reject the Goods as Nonconforming Goods.  Similarly, if Buyer cannot sell the goods in the ordinary course of business, it should have the right to reject the Goods unless Buyer’s own actions caused or contributed to the problem in a material way.] 

[bookmark: _Ref52330155][bookmark: _Toc126047235][bookmark: _Ref53343789][Cancellation.] [Avoidance.]	 The following shall be deemed to [substantially impair the value of this Agreement to Buyer][footnoteRef:37] [constitute a fundamental breach of the entire Agreement][footnoteRef:38] and Buyer may [cancel] [avoid][footnoteRef:39] this entire Agreement with immediate effect and without penalty and/or may exercise its right to indemnification and all other remedies: (a) a breach by Supplier of Schedule P that relates to a Zero Tolerance Activity, or (b) Supplier’s failure to timely complete its obligations under a Remediation Plan. Buyer shall have no liability to Supplier for such [cancellation] [avoidance] but shall employ commercially reasonable efforts to comply with Section 1.3(f). [37: 	Because the perfect tender rule of U.C.C. § 2-601 does not apply to installment contracts, installment contracts governed by the U.C.C. should include the phrase within the first bracket.]  [38: 	The phrase within the second bracket is applicable for agreements to which the CISG applies, whether for a single delivery or an installment contract, under article 49.]  [39: 	“Cancellation” occurs when a “party puts an end to the contract for breach by the other” under U.C.C. § 2-106(4). “Avoidance” is the appropriate term under CISG article 49.] 

[bookmark: _Ref52330162][bookmark: _Toc126047236]Timely Notice	. Notwithstanding any provision of this Agreement or applicable law (including without limitation [the Inspection Period in Section ____ of this Agreement and] [articles 38 to 40 of the CISG] [and U.C.C. §§ 2-607 and 2-608]),[footnoteRef:40] Buyer’s rejection of any Goods[footnoteRef:41] as a result of noncompliance with Schedule P shall be deemed timely if Buyer gives notice to Supplier within a reasonable time after Buyer’s discovery of same. [40: 	Articles 38 to 40 of the CISG require that Buyer examine the goods or cause them to be examined within as short a period as is practicable. Buyer loses the right to rely on a lack of conformity if Buyer does not give Supplier notice within a reasonable time after Buyer discovers or ought to have discovered a defect and, at the latest, within two years of the date of delivery (or other contractual period) unless Supplier knew or could not have been unaware of the defect.  Because U.C.C. § 2-607(3)(a) provides a similar argument that Buyer’s failure to notify Supplier of a breach within a reasonable time bars any remedy, this contractual text is included to limit disputes about what constitutes a reasonable time. If the U.C.C. is referenced in the text, the applicable state version should be cited.]  [41: 	“Nonconforming Goods” and “Inspection Period” are assumed to be defined earlier in the Agreement. Nevertheless, Nonconforming Goods are defined specifically for purposes related to human rights policies in Section 3.2.] 

[bookmark: _Ref47514531][bookmark: _Toc126047237][bookmark: _Ref53340863][Revocation of Acceptance	.[footnoteRef:42] [42: 	The clauses on revocation of acceptance are designed for use in contracts governed by the U.C.C. and are drafted with U.C.C. § 2-608 in mind. They should be omitted in contracts governed by the CISG. For this reason, Article 4 is bracketed.] 

[bookmark: _Ref52330170][bookmark: _Toc126047238]Notice of Buyer’s Discovery	. Buyer may revoke its acceptance, in whole or in part, upon notice sent [in accordance with Section ___] of Buyer’s discovery that the Goods are Nonconforming Goods unless Buyer’s breach of its obligations under Section 1.3 materially caused or contributed to the Schedule P Breach. Such notice shall specify the nonconformity or nonconformities that Buyer has discovered at that point, without prejudice to Buyer’s right to specify nonconformities that it discovers later. 
[bookmark: _Ref52330177][bookmark: _Toc126047239]Same Rights and Duties as Rejection	. [Upon revocation of acceptance, Buyer shall have the same rights and duties as if it had rejected the Goods before acceptance.]
[bookmark: _Ref52330182][bookmark: _Toc126047240]Timeliness	. Notwithstanding any provision of this Agreement (including without limitation [the Inspection Period in Section ____ of this Agreement and] U.C.C. § 2-608), Buyer’s revocation of acceptance of any Goods under this Article 4 shall be deemed timely if Buyer gives notice to Supplier within a reasonable time after Buyer’s discovery of same.]
[bookmark: _Ref52329680][bookmark: _Toc126047241]Nonvariation of Matters Related to Schedule P	.
[bookmark: _Ref52330196][bookmark: _Toc126047242]Course of Performance, Established Practices, and Customs	. Course of performance and course of dealing (including, without limitation, any failure by Buyer to effectively exercise any audit rights) shall not be construed as a waiver and shall not be a factor in Buyer’s right to reject Nonconforming Goods, [cancel] [avoid][footnoteRef:43] this Agreement, or exercise any other remedy. Supplier acknowledges that with respect to the matters in Schedule P, any reliance by Supplier on course of performance, course of dealing, or similar conduct would be unreasonable. Supplier acknowledges the fundamental importance to Buyer of the matters in Schedule P and understands that no usage or practice established between the parties should be understood otherwise, and any apparent conduct or statement to the contrary should not be relied upon.[footnoteRef:44]  [43: 	“Cancel” for agreements under the U.C.C., “avoid” for the CISG. See supra note 38.]  [44: 	The first phrase uses the terminology of U.C.C. section 1-303 and the second phrase uses the terminology of CISG article 9(1).] 

[bookmark: _Ref52330203][bookmark: _Toc126047243]No Waiver of Remedy	. Buyer’s acceptance of any Goods in whole or in part will not be deemed a waiver of any right or remedy[footnoteRef:45] nor will it otherwise limit Supplier’s obligations, including, without limitation, those obligations with respect to indemnification.  [45: 	U.C.C. § 2-601.] 

[bookmark: _Ref47558324][bookmark: _Ref50282241][bookmark: _Ref55230978][bookmark: _Ref52329701][bookmark: _Toc126047244]Buyer Remedies	. 
[bookmark: _Ref52330238][bookmark: _Toc126047245]Breach and Notice of Breach	. Upon breach by Supplier, Buyer may exercise remedies to the extent provided in this Article 6.  Prior to the exercise of any remedies pursuant to Section 6.2, Buyer shall notify Supplier in accordance with Section 2.1.[footnoteRef:46]  Such notice, if with respect to an actual violation, constitutes notice of default under this Agreement.[footnoteRef:47]   [46: 	This clause highlights that remedies must be understood in conjunction with the commitment to human rights remediation of the problem rather than termination of the relationship.]  [47:  U.C.C. § 2-607(3)(a) requires notice of a breach within a reasonable time after constructive discovery of the breach. A buyer who fails to give such notice will find its claims barred, with many courts holding that pre-suit notice is required.] 

[bookmark: _Ref52330279][bookmark: _Toc126047246]Exercise of Remedies	. Remedies shall be cumulative.  Remedies shall not be exclusive of, and shall be without prejudice to, any other remedies provided hereunder or at law or in equity. Buyer’s exercise of remedies and the timing thereof shall not be construed in any circumstance as constituting a waiver of its rights under this Agreement. Buyer’s remedies include, without limitation:[footnoteRef:48] [48:  This section reflects the remedies provided in the FAR, 48 C.F.R. § 52.222.50 relative to combating trafficking in persons. Additionally, the clause adds an insecurity provision under U.C.C. § 2-609. The clause also clarifies that injunctive relief may be necessary. In addition, while Buyer may want to work with a Supplier toward full compliance, Buyer should be prepared to face waiver arguments. The timing of the exercise of remedies is sensitive and the exercise of remedies and any requests for damages may themselves have adverse impacts on human rights. This provision expressly recognizes that such careful consideration of the exercise of remedies by Buyer does not constitute a waiver. Note also that the remedies provisions here do not mention setoff, see 11 U.S.C. §§ 506(a)(1), 553 (2018) (setoff is a secured claim in bankruptcy), recoupment, claw back, or similar remedies; if those remedies are not already provided elsewhere in the Agreement, counsel may wish to consider making such rights explicit in this clause.] 

[bookmark: _Ref52330320]Demanding adequate assurances from Supplier of due performance in conformity with Schedule P [after Buyer makes similar assurances to Supplier of its due performance under Section 1.3 [and/or Schedule Q]].
Obtaining an injunction with respect to Supplier’s noncompliance with Schedule P (in which case, the parties represent to each other and agree that noncompliance with Schedule P causes Buyer great and irreparable harm for which Buyer has no adequate remedy at law and that the public interest would be served by injunctive and other equitable relief).
[bookmark: _Ref55235677][bookmark: _Ref60573813]Requiring Supplier to terminate an agreement or affiliation with a specific factory, terminate a subcontract or remove an employee or employees and/or other Representatives.[footnoteRef:49]  [49:  Buyer’s ability to direct its supplier’s operations or require the removal of an employee or employees can give rise to claims of undertaking liability or liability under the peculiar risk doctrine. See Rahaman v. J.C. Penney Corp., No. N15C-07-174MMJ, 2016 WL 2616375, at *9 (Del. Super. Ct. May 4, 2016).  There is also concern about becoming a joint employer and thereby opening exposure or liability. Counsel should consider very carefully whether it is better to have the power to make such demands (e.g., require that Supplier fire employees, or other Representatives, or terminate or suspend a relationship with a particular factory) or whether it is more important to forego this power in an effort to maintain independent status and concomitant lower risk of liability.  ] 

Suspending payments, whether under this Agreement or other agreements, until Buyer determines, in Buyer’s reasonable discretion, that Supplier has taken appropriate remedial action following the expiration of the cure period indicated in Section 2.4(a).[footnoteRef:50] [50:  Some supply contracts will call for payment by letter of credit, which will complicate the right to suspend payment. When a documentary credit is involved, the supply contract and letter of credit should require presentation of a certificate of compliance with Schedule P. Under U.S. law, a false beneficiary’s certificate could allow an injunction against payment on grounds of “material fraud by the beneficiary on the issuer or applicant.” See U.C.C. § 5-109(b). Purposeful falsity of the certificate might perhaps be helpful even if suit must be in London or in a jurisdiction following English law, which requires fraud on the documents. The leading case from the House of Lords is United City Merchs. (Invs.) Ltd. v. Royal Bank of Can., [1983] AC 168, 183 (HL) (referring to “documents that contain, expressly or by implication, material representations of fact that to his knowledge are untrue”); see also Inflatable Toy Co Pty Ltd v. State Bank of NSW Ltd, [1994] 34 NSWLR 243 (Austl.) (applying Australian law). If the violation of Schedule P constitutes an illegal act, the illegality theory may also be useful in a suit governed by English law. In any case, the certificate should be required to be dated within a reasonably short time of the draw. Many banks probably will not object to the requirement of an additional certificate as certificates (e.g., by SGS) are commonplace in such transactions, and environmental certificates are similar to (and in some cases may be the same as) a certificate of compliance with Schedule P. While some banks may resist the requirement of such a certificate because of fear of injunction actions and the concomitant extension of the credit risk if the injunction is ultimately denied, most banks seem unlikely to be concerned by the requirement of one more certificate, and any additional credit risk from an injunction may be mitigated by a bond or other credit support as contemplated by U.C.C. § 5-109(b)(2) and comment 7, or by the civil procedure laws or rules of certain jurisdictions requiring posting of a bond, or by collateralization or bonding provisions in the reimbursement agreement itself. Still, despite all of these efforts, suspension of payment may be impossible in cross-border documentary credit transactions because frequently a foreign bank will have honored before the injunction can issue. Once one bank honors in good faith, the commitments along the chain become firm and cannot be enjoined. See U.C.C. § 5-109.] 

[bookmark: _Ref55577098][Avoiding] [Cancelling] this Agreement if permitted by Sections 2.4(b), 2.5, or 3.3.
[bookmark: _Ref61010371]Obtaining damages, including all direct and consequential damages caused by the breach; provided, however, that damages shall be reduced proportionately to the degree that Buyer’s breach of Section 1.3 [and/or Schedule Q] caused or contributed to Supplier’s breach of Schedule P.
[bookmark: _Ref52330348][bookmark: _Toc126047247]Damages	. Buyer and Supplier acknowledge: 
[bookmark: _Ref56786219]Neither Buyer nor Supplier should benefit from a Schedule P violation or any human rights violation occurring in relation to this Agreement.  If damages are owed that would result in a benefit to Buyer or Supplier, such amounts should go toward supporting the remediation processes set out in Section 1.4 and Article 2.  A “benefit” is here understood to mean being put in a better position than if this Agreement had been performed without a Schedule P Breach.  Nothing herein limits the right of a party to be put in the position it would have been in had this Agreement been performed without a Schedule P Breach.
[If there are insufficient funds to pay damages and complete the remediation processes set out in Section 1.4 and Article 2, remediation shall take priority.]
[It may be difficult for the parties to fix damages for injury to business, prospects, and reputation with respect to Nonconforming Goods produced in violation of Schedule P, and in such case, liquidated damages must be paid by Supplier to Buyer as follows:  [insert amount or formula for calculation.]] [footnoteRef:51] [51:  U.C.C. § 2-718(1) on liquidated damages prohibits penalties, providing that “unreasonably large liquidated damages [are] void as a penalty.” The ultimate enforceability of these provisions will turn on whether the exercise of the remedy in the contractual clause was reasonable. Particular care should be exercised if Buyer demands liquidated damages in addition to other damages.  These provisions are bracketed so counsel can consider the most appropriate damages provisions in the relationship.] 

[bookmark: _Ref52330370][bookmark: _Toc126047248]Return, Destruction or Donation[footnoteRef:52] of Goods; Nonacceptance of Goods	. [52:  Donation of goods manufactured or otherwise delivered with the use of forced labor may not be permitted by the U.S. Customs and Border Protection, Cargo Security, Carriers and Restricted Merchandise Branch, Office of Trade. Buyer’s only option as an importer may be to return or export the goods. Other countries may have similar restrictions on the possession and ownership of merchandise mined, produced, or manufactured in any part with the use of a prohibited class of labor and such laws, which are beyond the scope of this document, must be examined before donations are made.] 

Buyer may, in its sole discretion, store the rejected Nonconforming Goods for Supplier’s account, ship them back to Supplier or export them or, if permitted under applicable law, destroy or donate the Nonconforming Goods, all at Supplier’s sole cost, expense, and risk, except to the extent that Buyer has caused or contributed to the nonconformity by breach of Section 1.3 [and/or Schedule Q].
Buyer is under no duty to resell any Nonconforming Goods produced by or associated with Supplier or its Representative who Buyer has reasonable grounds to believe has not complied with Schedule P, whether or not such noncompliance was involved in the production of the specific Nonconforming Goods. Buyer is entitled to discard, destroy, export or donate any such Nonconforming Goods. Notwithstanding anything contained herein to the contrary or instructions otherwise provided by Supplier, destruction or donation of Nonconforming Goods rejected [or as to which acceptance was revoked],[footnoteRef:53] and any conduct by Buyer required by law that would otherwise constitute acceptance, shall not be deemed acceptance and will not trigger a duty to pay for such Nonconforming Goods.[footnoteRef:54]  Buyer and Supplier represent and agree that this Section and any related Sections are an effort to mitigate damages, as selling, profiting from, and being associated with tainted goods or Nonconforming Goods is likely to be damaging to Buyer, including to Buyer’s reputation. [53:  See supra note 41 (on revocation of acceptance).]  [54:  This section is drafted to address concerns that might be raised with respect to the U.C.C. § 1-305 mandate to place the aggrieved party in the position of its expectation, without award of consequential or penal damages unless specifically allowed, particularly with respect to minimizing damages. See also U.C.C. § 2-715 (consequential damages cannot be recovered if they could have been prevented). An attempt by Buyer to avoid mitigation might be seen as a lack of good faith. Nevertheless, reselling goods that are produced in violation of a human rights policy may be understood as increasing Buyer’s damages, rather than reducing them (e.g., through reputational harm and other consequential damage). Accordingly, Buyer should be entitled to discard, destroy, export or donate to a charity any goods produced in violation of a human rights policy as an attempt toward mitigation, rather than against it.] 

[bookmark: _Ref47515818][bookmark: _Toc126047249]Indemnification; comparative fault calculation	.
[bookmark: _Ref47515825]Supplier shall indemnify, defend and hold harmless Buyer and its officers, directors, employees, agents, affiliates, successors and assigns (collectively, “Indemnified Party”) against any and all losses, damages, liabilities, deficiencies, claims, actions, judgments, settlements, interest, penalties, fines, costs or expenses of whatever kind, including, without limitation, the cost of storage, return, export or destruction of Goods, the difference in cost between Buyer’s purchase of Supplier’s Goods and replacement Goods, reasonable attorneys’ fees, audit fees that would not have been incurred but for Supplier’s Schedule P Breach, and the costs of enforcing any right under this Agreement or applicable law, in each case, that arise out of the violation of Schedule P by Supplier or any of its Representatives. This Section shall apply, without limitation, regardless of whether claimants are contractual counterparties, investors, or any other person, entity, or governmental unit whatsoever.
[bookmark: _Ref61010381]Notwithstanding Section 6.5(a), Supplier’s obligation to indemnify Buyer shall be reduced proportionately to the degree that Buyer’s breach of Section 1.3 [and/or Schedule Q] caused or contributed to Supplier’s breach of Schedule P; in other words, for the avoidance of doubt, damages shall be borne by Buyer directly to the extent Buyer has materially caused or contributed to the breach of Schedule P. [footnoteRef:55] [55: 	For example, if Supplier agrees to a change order requested by Buyer and the parties should know that Supplier will be unable to perform without violating Schedule P, indemnification to Buyer must be reduced to the extent, pro rata, that Buyer caused or contributed to the harm.  This clause sets up a mechanism akin to a comparative fault regime.  ] 

[bookmark: _Ref52329758][bookmark: _Toc126047250]Disclaimers	.[footnoteRef:56] [56: 	These disclaimers simply state that Buyer takes on no contractual duties beyond those explicitly stated; the buyer may or may not owe duties for some other reason, but the disclaimer expressly rejects private contractual enforcement of such duties.  The disclaimers thus do important work in protecting buyers who choose to become more involved in managing their supply chains rather than burying their heads in the sand.  In short, they help companies manage their risk while they comply with their duties, being clear that some companies may wish to limit who can sue under the contract for alleged breaches of those duties. it would not be true to say that the buyer is taking on no obligation to monitor its supply chain, for instance.  The buyer is taking on that and other responsibilities as part of its HRDD in Article 1.  Thus, the disclaimers remain in MCCs 2.0, but with exceptions for the obligations that the buyer takes on elsewhere in the agreement.] 

[bookmark: _Ref52330418][bookmark: _Toc126047251]Negation of Buyer’s Contractual Duties Except as Stated	.  Notwithstanding any other provision of this Agreement:
[bookmark: _Ref60577081]Buyer does not assume a duty under this Agreement to monitor Supplier or its Representatives, including, without limitation, for compliance with laws or standards regarding working conditions, pay, hours, discrimination, forced labor, child labor, or the like, except as stated in Articles 1 and 2.[footnoteRef:57] [57:  Federal contractors should note the FAR, 48 C.F.R. §§52.222-56, 22.1703(c), which requires contractors, within threshold limits, to “monitor, detect, and terminate the contract with a subcontractor or agent engaging in prohibited activities.”  This disclaimer does not negate a duty arising under FAR or any other regulation or law; it simply disclaims any such contractual duty by Buyer.  As discussed in the introduction, buyers may have duties under applicable laws, regulations, and their own corporate commitments; the purpose of these disclaimers is to negate liability based on this Agreement, except as stated in Articles 1 and 2.] 

Buyer does not assume a duty under this Agreement to monitor or inspect the safety of any workplace of Supplier or its Representatives nor to monitor any labor practices of Supplier or its Representatives, except as stated in Articles 1 and 2.[footnoteRef:58] [58:  Again, note the FAR, see 48 C.F.R. §§52.222.56, 22.1703(c), and again, note that buyers may be subject to duties that do not arise by contract, as explained supra note 56.  ] 

Buyer does not have the authority and disclaims any obligation to control (i) the manner and method of work done by Supplier or its Representatives, (ii) implementation of safety measures by Supplier or its Representatives, or (iii) employment or engagement of employees and contractors or subcontractors by Supplier or its Representatives.  The efforts contemplated by this Agreement do not constitute any authority or obligation of control.  They are efforts at cooperation that leave Buyer and Supplier each responsible for its own policies, decisions, and operations.  Buyer and Supplier and Representatives remain independent and are independent contractors.  Nor are they joint employers, and they should not be considered as such.[footnoteRef:59] [59:  Note the possible conflict here with Buyer’s remedies under Section 6.2(c). See also supra note 48. This disclaimer is included to help negate claims of undertaking liability or liability under the peculiar risk doctrine.  It could conflict, however, with some legislative efforts currently being considered and debated in the European Union.] 

Buyer assumes no duty to disclose the results of any audit, questionnaire, or information gained pursuant to this Agreement other than as required by applicable law, except to the extent Buyer must disclose information to Supplier as expressly provided in this Agreement.[footnoteRef:60] [60:  This provision emphasizes that Buyer is assuming a limited contractual duty to disclose although Buyer may have duties to disclose under other standards (legal or non-legal).  For example, Buyer must determine if it provided false or misleading information to Customs and Border Protection and other officials in the event that goods are initially accepted and removed from the dock but are later determined to be tainted by forced or child labor.  If the original information provided to CBP is false, a duty to amend may arise.  See, e.g. 18 U.S.C. § 541 (2018); 19 C.F.R. § 12.42(b). As another example, under FAR, contractors and subcontractors must disclose to the government contracting officer and agency inspector general “information sufficient to identify the nature and extent of an offense and the individuals responsible for the conduct.” 48 C.F.R. § 22.1703(d).] 

[bookmark: _Ref52330433][bookmark: _Toc126047252]Third Party Beneficiaries	.  [All buyers and suppliers in the supply chain have the right to enforce the relevant provisions relating to the human rights protections set forth herein and in Schedule P [and Schedule Q] and privity of contract is hereby waived as a defense by Buyer and Supplier provided, however, that there are otherwise no third-party beneficiaries to this Agreement. Individuals or entities, including but not limited to associations, workers, land owners, property owners, those residing, working and/or recreating in proximity to supply chain activities and any individual who is injured or suffers damages due to a violation of human rights have no rights, claims, causes of action or entitlements against Buyer or Supplier arising out of or relating to this Agreement, Schedule P, [Schedule Q] or any provision hereunder.] [There are no third-party beneficiaries to this Agreement].[footnoteRef:61]  [61:  Third-party beneficiaries are a controversial issue.  Two alternatives are given here. When licensing is involved, those parties choosing the first bracketed option will want to consider giving enforcement rights to licensors and/or licensees and not only buyers and suppliers. See also supra note 26 for a third alternative affirmatively granting third-party beneficiary status to stakeholders. The ultimate decision may be affected by the outcome of discussions with respect to a possible mandatory treaty on business and human rights.  See the Second Revised Draft of a Treaty on Business and Human Rights by the Open-Ended Intergovernmental Working Group on Transnational Corporations and other Business Enterprises with respect to Human Rights (OEIGWG), established by U.N. Human Rights Council Resolution 26/9 (Aug. 6, 2020).  It could also be affected by legislative developments in the European Union.] 

[bookmark: _Ref55241230][bookmark: _Ref52330481][bookmark: _Ref55228847][bookmark: _Toc126047253]Dispute Resolution	.[footnoteRef:62]     [62:  These dispute resolution options should be considered in light of the dispute resolution clauses in the sales contract.  Article 8 may or may not be suitable for all applications and should be considered in the context of Buyer’s existing internal policies and Buyer’s customary contractual terms regarding the resolution of disputes and claims, including Buyer’s standard form and template procurement agreements; the standard terms and conditions of Buyer’s purchase orders; and the Buyer’s supplier codes of conduct (Schedule P) or analogous documents that include, inter alia, administrative, operational, remedial and/or corrective action procedures, processes, sanctions and penalties. Dialogue, settlement and remediation of any controversy arising from a human rights abuse offer victims the most favorable and expeditious resolution, but it is also possible that both human rights abuse and other contractual breaches could be involved.  Many are skeptical of arbitration in the context of human rights, particularly because of experiences in investment arbitration.  Arbitration can be seen as favoring corporate interests over human rights, with biased arbitrators and confidentiality provisions that protect wrongdoers and hamstring balanced advocacy.  For some of the leading discussion, see generally Kyle D. Dickson-Smith & Bryan Mercurio, Australia’s Position on Investor-State Dispute Settlement: Fruit of a Poisonous Tree or a Few Rotten Apples?, 40 SYDNEY L. REV. 213, 219-20 (2018); Duy Vu, Reasons Not to Exit? A Survey of the Effectiveness and Spillover Effects of International Investment Arbitration, 47 EUR. J. L. & ECON. 291, 307 (2019); Alessandra Arcuri & Francesco Montanaro, Justice for All? Protecting the Public Interest in Investment Treaties, 59 B.C. L. REV. 2791, 2792 (2018); LUKE E. PETERSON & KEVIN R. GRAY, INTERNATIONAL HUMAN RIGHTS IN BILATERAL INVESTMENT TREATIES AND IN INVESTMENT TREATY ARBITRATION 12-13, 27 (2003).  Much of the criticism, however, is based on investor-state dispute resolution, and there are significant distinctions between investor-state disputes and supply chain disputes.  The former generally involve states and investors; the latter are generally disputes between two sets of businesses.  The numerous international arbitrations between business entities should speak favorably about the positive aspects of arbitration.  Article 8 gives parties both arbitration and litigation options. The corporate culture of a company will likely determine whether arbitration or litigation is the preferred route to follow for breaches unrelated to Schedule P [or Schedule Q] provided that under no likely circumstance would a party agree to bifurcate its chosen resolution of such multiple disputes.  A mediation-during-the pendency-of litigation clause is therefore included here. ] 

[bookmark: _Ref52330492][bookmark: _Toc126047254]Dispute Resolution Procedures	.  The parties agree that the procedures set forth in this Article shall be the sole and exclusive remedy in connection with any dispute arising in whole or in part from or relating to Articles 1 through 7 or Schedule P [or Schedule Q], whether such dispute involves Buyer, Supplier, or a Representative[footnoteRef:63] (a “Dispute”).  Buyer and Supplier irrevocably waive any right to commence any action in or before any court or governmental authority, except as expressly provided in this Article 8. Notwithstanding anything contained herein to the contrary, however, at any point in the proceedings under this Article 8, the parties may agree to engage the services of a neutral facilitator to assist in resolving any Dispute.   [63:  This Agreement explicitly provides that every supplier and buyer in the chain is bound to Schedule P [and Schedule Q] and the Agreement provisions relating to human rights protections.  Involvement of Representatives is therefore contemplated in this clause.  See generally International Chamber of Commerce Rules of Arbitration, art. 7 (2017) (“Joinder of Additional Parties”); GE Energy Power Conversion Fr. SAS, Corp. v. Outokumpu Stainless USA, LLC, 140 S. Ct. 1637, 1645-45, 1648 (2020) (finding that in certain circumstances, nonsignatories may compel arbitration of international disputes and equitable estoppel may apply).] 

[bookmark: _Ref52330503][bookmark: _Toc126047255][Confidentiality	.[footnoteRef:64] All documents and information concerning the Dispute, including all submissions of the parties, all evidence submitted in connection with any proceedings, all transcripts or other recordings of hearings, all orders, decisions and awards of the arbitral tribunal and any documents produced as a result of any informal resolution of a dispute, shall be confidential, except with the consent of both parties or where, and to the extent, disclosure is required of a party (a) by legal duty, (b) to protect or pursue a legal right, or (c) in relation to legal proceedings before a court or other competent authority.] [64:  Confidentiality is usually perceived as among the advantages of arbitration, including international commercial arbitration, over litigation and public filings.  Confidentiality comes with drawbacks, however, particularly where the proceeding affects the public interest, as is likely true when a dispute relates to human rights.  This provision is bracketed, and the parties should carefully negotiate and omit or adapt the text to reflect the form of confidentiality or transparency that best suits their efforts to mediate or arbitrate.  Note that the UNGPs do not require full transparency.  UNGP 31(e), supra note 2, expects that nonjudicial grievance mechanisms will keep parties informed and “provid[e] sufficient information about the mechanism’s performance to build confidence in its effectiveness and meet any public interest at stake.”  The commentary states, “Communicating regularly with parties about the progress of individual grievances can be essential to retaining confidence in the process. Providing transparency about the mechanism’s performance to wider stakeholders, through statistics, case studies or more detailed information about the handling of certain cases, can be important to demonstrate its legitimacy and retain broad trust. At the same time, confidentiality of the dialogue between parties and of individuals’ identities should be provided where necessary.”  Id. (quoting commentary).  HAGUE RULES ON BUSINESS AND HUMAN RIGHTS ARBITRATION (2019), call for total transparency of all proceedings.  The Hague BHR Rules aim to fill the judicial remedy gap in the UNGPs and should be considered by those companies committed to the UNGPs.  In any case, those who are not legally required to disclose discovered human rights abuses and who hope to protect any Dispute from public dissemination, especially before cure or remediation is in place, must verify the applicable chosen rules regarding confidentiality or should include express provisions in the arbitration provisions that deal with confidentiality.  This section requires total confidentiality unless otherwise required.  The bracketed portion of Section 8.8 below, however, allows for an agreed upon release of redacted final orders and awards.  ] 

Joinder of Multiple Parties. If one or more other disputes arise between or among parties to other contracts that are sufficiently related to the same or similar actual or threatened human rights violations, the parties shall use their best efforts to consolidate any such related disputes for resolution under this Article 8.
[bookmark: _Ref52330513][bookmark: _Toc126047256]Informal Good Faith Negotiations Up the Line	.  The parties shall try to settle their Dispute amicably between themselves by good faith negotiations, initially in the normal course of business at the operational level.  If a Dispute is not resolved at the operational level, the parties shall attempt in good faith to resolve the Dispute by negotiation between executives who hold, at a minimum, the office(s) of [TITLE(S)].  Either party may initiate the executive negotiation process at any time and from time to time by providing notice [in accordance with Section 2.1(c)] (the “Dispute Notice”).  Within no more than five (5) days[footnoteRef:65] after the Dispute Notice has been given, the receiving party shall submit to the other a written response (the “Response”).  The Dispute Notice and the Response shall include (a) a statement of the Dispute, together with a recital of the alleged underlying facts, and of the respective parties’ positions and (b) the name and title of the executive who will represent that party and of any other person who will accompany the executive.  The parties agree that such executives shall have full and complete authority to resolve the Dispute.  All reasonable requests for information made by one party to the other will be honored.  If such executives do not resolve such dispute within [twenty (20)] days of receipt of the Dispute Notice for any reason, the parties shall have an additional [ten (10)] days thereafter to reach agreement as to whether to seek to resolve the Dispute through mediation under Section 8.5.[footnoteRef:66]  [65:  The number of days appropriate for good faith negotiations may vary based on the severity or breadth of the Schedule P Breach as well as Buyer’s ability to find another source for the products at issue.   ]  [66:  A commitment to enter into mediation need not be complex and these Model Clauses use the short and simple clauses recommended by such institutions as the PCA and UNCITRAL.  Other institutions that provide mediation services may not accept clauses such as these and the drafter should consult with such other institutions to determine what text to employ. Reference should be made to Model Arbitration Clauses for the Resolution of Disputes under Enforceable Brand Agreements at https://laborrights.org/sites/default/files/publications/%20Model%20Arbitration%20Clauses%20for%20the%20Resolution%20of%20Disputes%20under%20Enforceable%20Brand%20Agreements.pdf.  See also Clean Clothes Campaign et al., Model Arbitration Clauses for the Resolution of Disputes Under Enforceable Brand Agreements, Int’l Lab. Rts. F. (June 24, 2020), https://laborrights.org/publications/model-arbitration-clauses-resolution-disputes-under-enforceable-brand-agreements.] 

[bookmark: _Ref52330524][bookmark: _Toc126047257]Mediation	.  If the parties do not resolve any Dispute within the periods specified in Section 8.4, either party may, by notice given in accordance with Section 2.1(c) (the “Mediation Notice”), invite the other to resolve the Dispute under the [insert name of rules] as in effect on the date of this Agreement (the “Mediation Rules”).  The language to be used in the mediation shall be [language].  If such invitation is accepted, a single mediator shall be chosen by the Parties. If, within [______] days following the delivery of the Mediation Notice, the invitation to mediate is not accepted, the parties shall resolve the Dispute through [arbitration][litigation] under Section 8.6]  [If the parties are unable to agree upon the appointment of a mediator, then one shall be appointed by the [insert title of official at the named institution]].[footnoteRef:67]   [67: 	Even companies who want judicial resolution of ultimate disputes may benefit from pre-litigation efforts at amicable resolution.  This kind of collaborative resolution is consonant with the more cooperative approach now taken in much cutting-edge supply chain management.  Many companies will find the “up the line” scheme to be consonant with their management practices in many other business contexts. See Ronald J. Gilson, Charles F. Sabel & Robert E. Scott, Braiding: The Interaction of Formal and Informal Contracting in Theory, Practice, and Doctrine, 110 COLUM L. REV. 1377, 1404 (2010); Ronald J. Gilson, Charles F. Sabel & Robert E. Scott, Contracting for Innovation: Vertical Disintegration and Interfirm Collaboration, 109 COLUM. L. REV. 431, 442 (2009); Susan Helper, John Paul MacDuffie & Charles F. Sabel, Pragmatic Collaborations: Advancing Knowledge while Controlling Opportunism 9 INDUS. & CORP. CHANGE 443, 449 (2000).  In addition, governments adhering to the OECD Guidelines set up a National Contact Point (NCP) to further the effectiveness of the OECD Guidelines by, among other activities, helping to resolve dispute.  The NCP in the United States provides a non-judicial grievance mechanism with a mediation and conciliation platform. ] 

[bookmark: _Ref52800557][bookmark: _Ref52330533][bookmark: _Toc126047258][In this clause companies choose between arbitration (Alternative A) and litigation (Alternative B):] [Arbitration] [Litigation]	.  If and only if the parties (a) have chosen not to make use of Mediation under Section 8.5 to resolve the Dispute, or (b) have not, within [____] days following the delivery of the Dispute Notice, resolved the Dispute using such Mediation, then the Dispute shall be settled 

[Alternative A for arbitration:] [by arbitration in accordance with the [name of rules of the arbitration institution] (the “Arbitration Rules”) in effect on the date of this Agreement.[footnoteRef:68]  The number of arbitrators shall be [one] [three].  The seat of arbitration shall be [seat] and the place shall be [place].  The language of the proceedings shall be [language]. [The provisions for expedited procedures contained in [section or article] of the Arbitration Rules shall apply irrespective of the amount in dispute.  The parties further agree that following the commencement of arbitration, they will continue to attempt in good faith to reach a negotiated resolution of the Dispute.[footnoteRef:69]]  

[Alternative B for litigation:] [in accordance with ____ [here refer to the choice of forum and related clauses of the main supply contract].[footnoteRef:70]  Notwithstanding the commencement of litigation, if the parties are subsequently able to resolve the Dispute through negotiations or mediation, any resultant resolution may be made a consent judgment on agreed terms.] [68:  In selecting the applicable Arbitration Rules, the parties must be sure the scope of discovery and the cost allocation is acceptable and can add text deviating from what is provided within such provisions if not.]  [69:  The Singapore Arb-Med-Arb Clause, SING. INT’L ARB. CTR., siac.org.sg/model-clauses/the-singapore-arb-med-arb-clause (last visited Feb. 15, 2021): “Arb-Med-Arb is a process where a dispute is first referred to arbitration before mediation is attempted. If parties are able to settle their dispute through mediation, their mediated settlement may be recorded as a consent award. The consent award is generally accepted as an arbitral award, and, subject to any local legislation and/or requirements, is generally enforceable in approximately 150 countries under the New York Convention. If parties are unable to settle their dispute through mediation, they may continue with the arbitration proceedings.”]  [70:  If the parties do not wish to include mediation and/or arbitration provisions, the Model Clauses assume somewhere in the underlying master agreement they have included standard text addressing litigation issues such as the choice of law and choice of forum, consent to jurisdiction and service of process, and any desired waivers (e.g., of objection, of defense, of jury trial); these litigation provisions are not included in these Model Clauses. ] 

[bookmark: _Ref52330552][bookmark: _Toc126047259][Only for use with Alternative A for arbitration:] [Emergency Measures	.  Notwithstanding any provision of this Agreement or any applicable institutional rules, any party may obtain emergency measures at any time to address a Zero Tolerance Activity or any other imminent threat to health, safety, or physical liberty (including without limitation the holding of workers in locked barracks or the unavailability of accessible and unlocked emergency exits).  In addition, a party may make an application for emergency relief to the [name of institution] (the “Arbitration Institution”] for emergency measures under the arbitration rules of the Arbitration Institution as in effect on the date of this Agreement.[footnoteRef:71]  If and only if the arbitral tribunal does not have the power to grant effective emergency measures or other specific relief may a party apply for relief to a court of competent jurisdiction that possesses the power to grant effective emergency measures.] [71:  Several standard arbitration systems contemplate a financial harm ceiling for the application of expedited procedures which will not be applicable in the context of the discovery of human rights abuse where the harm is not necessarily or primarily a financial harm to be suffered by one of the parties.  The following alternate wording could be added:  The provisions for expedited procedures contained in the Arbitration Rules shall apply, provided the discovered harm is ongoing and steps to immediately address and cure are possible but not being voluntarily implemented.] 

[bookmark: _Ref52330562][bookmark: _Ref55243666][bookmark: _Toc126047260][Only for use with Alternative A for arbitration:] [Arbitration Award	.  The arbitrator(s) may grant any remedy or relief set forth in Article 6 or elsewhere in this Agreement and that a court of competent jurisdiction could grant, except that the arbitrators may not grant any relief or remedy greater than that sought by the parties, nor any punitive damages.  The award shall include compliance with a Remediation Plan as contemplated by Article 2 above. [The arbitration tribunal shall send a copy of each final order, decision and award to [title of official and name of institution] so that the public may have access to such documents, provided that, prior to sending any such document to such repository, such arbitration tribunal, in consultation with each of the parties, shall redact any information from such document that would (a) would reveal the identity of any party that wishes to remain anonymous; or (b) disclose any other information (including without limitation the amount of any award, any proprietary information or any trade secrets) that a party wishes to remain confidential.]]
